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1: Getting Ready to Write
As Yogi Berra once said, “The best place to begin is at the beginning.” Legal writing has three stages:

1. Pre-writing (research, planning)
2. Drafting (writing)
3. Revising (rewriting, proofreading, editing)

Expect to spend 50% of your budgeted time in the pre-writing stage, and the remaining 50% in the drafting and revising stages.

Pre-Writing

Think about the last time you needed to write a paper. Did you sit down at your desk with your laptop, open up Microsoft Word to a
new blank document, place your fingers on the keyboard, and start composing beautiful prose that flowed from your mind through
your fingers onto the screen without any need to stop until you had finished writing a complete and perfect paper? Wait, does that
not sound right? What about this: Did you sit down at your desk with your laptop, then get up to get a drink, then text some friends,
then go to the bathroom, then return to your laptop and think to yourself, “I will never ever find a single word to write on this paper
and the assignment is stupid and I just can’t?” You could also be a student who has never written a lengthy paper, so you do not
have prior writing experiences to reflect on. Maybe you are returning to school after some time out of school and you cannot
remember how you used to write a paper of any length. Or maybe you do not yet see how projects you have completed also count
as writing projects, or at least will benefit from the same steps that are used in the writing process. Making a presentation to a boss,
generating a lab report, and filling out spreadsheets with collected data are all projects that benefit from implementing the writing
process, including these prewriting steps.

One of the biggest mistakes that writers make is to fail to consider the entire writing process timeline of a document. Prewriting,
that time before you sit down to put words on a page, is an often-overlooked part of the writing process. There are two parts to
prewriting. The first step is to assess what you need as a writer to create the best possible environment and the second step is to
perform the preparation steps that come prior to writing.

Self-Assessment

Assessing yourself as a writer is something that you should complete in-depth every term. Although you should be sure to
implement what you learn about yourself as a writer for every writing project you undertake, you will not need to complete a full
assessment each time. For a starting point, consider completing this self-assessment questionnaire from Pam Jenoff, The Self-
Assessed Writer: Harnessing_Fiction-Writing_Processes to Understand Ourselves as Legal Writers and Maximize L.egal Writing
Productivity, 10 Legal Comm. & Rhetoric: JALWD 187, 192 (2013).

Self-Assessment Questionnaire

Part One - Environmental/Atmospheric Preferences

1. What is your preferred time of day to write? Why?

2. What is your preferred writing environment? (Location? Activity or quiet?)

3. What is your preferred writing medium? (Desktop, laptop, longhand?)

4. Are there particular foods or beverages that enhance your writing experience?

Part Two - Substantive Assessment

1. What are your writing strengths?

2. What are your writing weaknesses?

3. Describe some of your prior favorite writing experiences. Least favorite?
4. Describe your writing style.

5. How do you like to begin a writing project?

You should consider these questions as a starting point to assess yourself. Other things you can consider for environmental and
atmospheric preferences include what you prefer to wear when you write, whether you want to listen to music, and how much
space you like to have to spread out your materials. When completing your substantive assessment, also ask yourself what evidence
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you have to support your strengths and weaknesses. Ask why you identify certain previous writing experiences as favorites and
least favorites; what do the favorites have in common and what set them apart?

Once you have determined what your preferences are to create an ideal writing environment, you will then need to assess whether
you can meet those preferences. If you cannot, and chances are there will be times when you cannot, have a plan for what to do to
cope with writing environments that are less than perfect. Consider how you can use your current environment to work best for
you. If you have to write in a noisy environment, can you use earplugs or noise cancelling headphones? If you do not have access
to a desk, can you use a dining room table? If your internet is unstable, can you go to a library or coffee shop?

Preparation Steps

The second part of prewriting is the series of steps that you should take prior to sitting down to put pen to paper. This part should
feel familiar! However, many people forget to include these steps as vital parts of the writing process, which can result in either
people not budgeting sufficient time for these steps or feeling like they are wasting time when they should be writing. Paying
careful attention to these steps of the writing process is just as important as the others! This list is an overview of the prewriting
process that you should use before starting to compose your written document:

o Read the assignment and any accompanying documents.

o Gain mastery over the facts.

e Develop your research plan.

¢ Read the authorities you find.

o Develop what categories you will use to determine relevancy.

o Retain the authorities that are relevant to deciding your legal issue.

e Analyze the remaining authorities to determine what narrow issue to use to answer your legal question.
e Map out how you will use the authorities to support the conclusion you draw.

And then, write.

Accept that there is more to creating a quality written document than just the time spent typing away on the keyboard. Discover the
set-up that works best for you and build in time to your writing process to lay groundwork that sets you up for success.

Overview of Stage 1 (Pre-Writing)

The first stage involves factual and legal research, as well as general planning of how you will draft the required document or
present your research findings.

Factual research:

Most legal writing involves drafting documents related to client services (for example, wills, contracts or other legal forms), or
documents related to answering client questions. Regardless of the type of document you are drafting, you need a factual context.

For wills, contracts, and most other legal forms, the documents will inform you as to the factual information you need to complete
them. Most law offices have checklists and/or templates for those types of documents.

This textbook focuses on Legal Analysis and Writing related to documents designed to assist the lawyer with answering client
questions and providing legal advice to the client. As such, you’ll want to begin by conducting factual research comprising

1. Reviewing all of the client file materials provided to you,

2. Interviewing the client and other relevant persons to “fill in the factual gaps” and obtain more detailed information than what is
contained in the client's file, and

3. Obtaining copies of documents or reports relating to the client’s question. For example, this could include accident reports,
weather reports, insurance policies, medical records, etc.

Of course, you’ll want to discuss with your supervising attorney what information is required, the attorney’s strategy for obtaining
the information, and the scope of your responsibility/authority for obtaining it.

Your factual research will form the basis for identifying the specific legal questions that need to be researched in the next step.
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Legal research:

Keeping in mind your time and cost constraints, thoroughly research your issue(s). Your supervising attorney should provide you
with guidance as to the best place to start your legal research. Often, the best places are statutes, administrative codes, and jury
instructions.

Remember to organize your notes by legal issue, using a separate piece of paper (or Word document) for each legal question that
requires research. Doing so will help you when the time comes to experiment with issue organization in the drafting stage.

While it’s fine to start with a broader legal question (Is the client likely to be convicted of arson?), be prepared to revise that broad
legal question into more focused and specific questions relating to narrower parts of that question (Will the People be able to prove
that the client intentionally set a fire?). Sometimes the meaning of a single word within a statute becomes a legal question requiring
additional research.

A good, complete set of research notes would include:

1. Notes demonstrating the researcher’s determination of legal resources to research (statutes annotated, case digests, secondary
sources, etc.);

2. Notes showing the researcher’s brainstorming of research terms to look up in indexes, digests, or on computerized legal
research sites such as FastCase®, Westlaw® or LexisNexis®;

3. Notes showing the research as it progresses (showing possible statutory sections to look up, or possible digest topics, based
upon findings in the index);

4. Dates on which the research is performed, as well as the amount of time spent each day performing research (for billing
purposes);

5. A system showing that all updating of authorities has been performed, and the date on which it was performed (using
Shepard's®, or other computerized updating).

After researching and before beginning your first draft, take the following steps:

Assess purpose: To inform, persuade, or advise: that is the question! How will you or your supervising attorney use the document?
The purpose may be to inform the attorney and others working on the file of the current state of the law, as in a legal research
memorandum. Sometimes the purpose is to persuade someone to adopt your view of the facts/law, as in a trial brief or settlement
demand. Other times the purpose is to advise the client of the best course of action, given the facts and the state of the law. Your
assessment of the document’s purpose will affect its tone and language.

Assess audience: Who is your intended reader? Your assessment of the intended audience will affect your document’s tone,
language and degree of formality. For example, if your intended reader is an adversary, your tone will be more assertive. Similarly,
if your intended reader has a legal or other specialized background, you are more likely to use legal or technical jargon in your
document than if your intended reader is an average lay person. Additionally, the degree of formality will be higher if your intended
audience is a judge than it would be for a long-time client (but of course, your tone will always be professional).

Assess tone: What emotion do you want your document to convey? A document having an informative purpose will use a neutral
tone. A document having a persuasive purpose will use an assertive tone. Finally, when advising a client, a respectfully instructive
tone is appropriate. Tone is conveyed primarily through word choice and sentence structure. Certain words have positive or
negative connotation (or “feelings”) attached to them: there is a world of difference between a “child” and a “juvenile.”

Mapping: What ideas must your document contain, and in what order? For simpler documents, such as letters, status memos or
transactional documents, checklists are a particularly effective means to ensure that you include all of the necessary
components/information. For documents involving legal analysis, such as legal research memoranda or trial/appellate briefs,
outlining each issue to be addressed is an important step.

Overview of Stage 2 (Writing/Drafting)

Once the planning is complete, it’s time to move to Stage 2: Drafting. In this stage, you will use your checklist/outline from Stage
1, as well as your assessments of audience, purpose and tone to start writing. Remember, you probably have about 50% of your
budgeted time to spend in Stage 2 and Stage 3 (revising).
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How much time you spend drafting versus revising depends on the type of writer you are. Some people spend a lot of time on their
first drafts, revising as they go, such that very little revision is needed once that first draft is complete. Others are more comfortable
getting their ideas down on paper (or computer) very quickly; these people spend much more time (hopefully!) revising than
drafting. Whatever your personal style, plan to spend quality time in each stage.

When you are starting your first draft, there are several things to consider to help you keep in mind what the final product should
look like.

Format: How should your documents look? Many legal documents require a specific format, with specialized headings and/or
components. For example, letters are written on company letterhead. In California, pleadings and other documents that are e-filed
have required formats. You will learn about two formats in this textbook: Case briefs and Legal Research Memoranda.

Framework: How will you address the substance of your documents? Case Briefs and Legal Research Memoranda are based on
formulas directing the order in which to address components. Different lawyers may use frameworks that differ slightly from the
frameworks you will see in this textbook, but most of the components will be very similar. Before starting your first draft, make
sure you know your supervising attorney’s preferences.

Structure: How will you compose/construct paragraphs and sentences within each component of your document? Different
documents call for different types of paragraph and sentence structures. For example, the discussion section of a Legal Research
Memorandum uses the IRAC (issue, rule, application, conclusion) structure.

Clear writing: Which words, grammatical structure, punctuation, etc., will best convey your message? Usually, simple, direct,
short words and sentences are most clear. Above all, you must remain professional. Clear writing is addressed in the Writing
Fundamentals section of this textbook.

Overview of Stage 3 (Revising/Rewriting/Proofreading/Editing)

Once your ideas are down on paper, it’s time to move to Stage 3: Revising. In this stage, you will refine the presentation of your
ideas. The idea is to make sure your writing doesn’t get in the way of the reader’s comprehension of your message. No matter how
good your first draft appears, you should spend time revising it!

Revising has two elements. Usually, people are strong in one element and may struggle a bit with the other element. When deciding
where to start your revisions, think about how you would answer the following questions:

o Do you work more effectively if you first tackle difficult tasks and then move on to tasks that are more “in your wheelhouse?”
Or does it work better for you to build confidence with tasks that come naturally to you before moving on to challenging tasks?
e Are you detail-oriented or big-picture-oriented?

Regardless of how you answered those questions, be sure to spend quality time in both elements of revision: (1) Micro-editing
(making sure the details are correct) and (2) Macro-editing (making sure the document “as a whole” is correct).

WRITING FUNDAMENTALS (A CLOSER LOOK AT STAGE 2)

Once you’ve completed Stage 1 in the writing process, it’s time to move on to Stage 2, the drafting stage. Here, we will review the
components of clear writing: Proper punctuation, spelling, and grammar; appropriate word choice; effective sentence structure;
smooth transitions; and, logical organization.

Wait a minute. I know I’ve had that stuff in other courses...do I really have to learn about it again?

Yes, yes, absolutely yes! As a legal practitioner, your primary means of communication will be written communication. Your
written language is thus a direct reflection of you as an intelligent, credible professional. Poor writing is a bad reflection on you and
could sabotage your career. Clear writing enhances others’ opinions of your intellect and credibility; clear writing commands
respect.

Compare your writing to a construction project. Your final product is the “dream house” that will become your home. The
punctuation, spelling, grammar, and words are your building materials; sentence structure, transitions, and organization are your
workmanship. Substandard building materials and shoddy workmanship inevitably lead to a crummy house.

Let’s take a closer look at our building materials...
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Proper Punctuation

Punctuation is the material that holds your sentences and words together. The wrong nails will not properly hold the framing or
might stick out, ruining other materials. Likewise, the wrong punctuation won’t hold your words or sentences together, and, to the
trained eye, will certainly “stick out.” For example, misuse of the lowly comma can wreak havoc with a sentence: “Students who
cheat and plagiarize should be removed from the program” versus “Students, who cheat and plagiarize, should be removed from
the program”. In the first scenario, only the cheaters will be removed. In the second scenario, all students will be removed since
they are all cheaters (this is most certainly not true!).

Proper punctuation placement proclaims professionalism. Punctuation pitfalls are pernicious! Following are some of the most
common “Punctuation Pitfalls” to avoid.

The comma is the workhorse of the English language. It is properly used to

e Precede a title (Mr. Jones, President; Al Johnson, Jr.)

o Write about a specific date (September 23, 2019)

o Differentiate between an abbreviation and the end of a sentence. (Andromeda, Inc., manufactures widgets.)

o Set apart a parenthetical phrase (Babies, who are helpless, require constant care.)

¢ Introduce a quotation. (She said, “I’ll have what she’s having.”)

o Separate words in a series (I like bananas, coconuts, and grapes). There is disagreement over whether a comma should precede
the word “and” in a series. Either include it or don’t, but be consistent throughout your document.

The comma should not be used

e As a cure-all for run-on sentences

¢ Following the phrase, “as well as”

¢ To connect two sentences together into one sentence (this is known as a comma splice)

o To write about a non-specific date (not Spring, 2020 or September, 2019 — also, don’t put the word “of” in these date phrases)

The semicolon ( ;)

The semicolon is used when a comma isn’t strong enough to get the job done. It is properly used to

o Separate two related ideas contained in one sentence, when each of the ideas is itself a full sentence. (Roses are yellow; violets
are blue.)

e Precede an adverbial conjunction, such as however, therefore, nevertheless. (Dogs are great pets; however, cats require less
maintenance. Every bone in her body ached; nevertheless, she finished the race.)

o Separate the series within a series. (I like bananas, coconuts and grapes; beef, turkey and fish; and broccoli, carrots and corn.)

The colon (:)

A colon is primarily used as a grand introduction. It strongly emphasizes the phrase that follows it.

¢ A colon should only be used following a main clause that is itself a complete sentence. (President Clinton walked up to the
podium: “It depends on what the meaning of ‘is’ is.”)

¢ A colon should not be used to introduce information or a series. (Not *The library hours are: 9 a.m. to noon.” Not “She played:
soccer, baseball and basketball.”)

Quotation marks ( “ )

« »

Quotation marks record what others have said. Make sure you understand when to use double ( ) and single ( © ’) quotation

marks.

¢ Use double quotation marks

o around a short (less than 4 lines of text) quotation.
o around a quote within a long quote (long quotes are single spaced, double indented, and have no quote marks surrounding
them. Court opinions frequently use this format.)
o Use single quotation marks for a quote within a quote when the entire quote is less than 4 lines of text. (Karen said, “I heard
Tom tell Jane, ‘I went shopping yesterday.” We were standing outside when he said it.”
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To test your punctuation prowess, go to this website (opens in new window).

Capitalization, Numbers, and Time
Once again, there are so many tricky rules to follow! Here are some you will most commonly run into in legal writing:
o Capitalization is required
o For proper names and titles, if the title refers to a specific person or entity (President Lincoln; the State of California; George
Jones, President and CEO of Americo; the Superior Court)
o For the first word of a quotation, if the quotation is a complete sentence (“Haynesworth is a dirty crook,” the witness stated.)
o In a phrase using a room designation, if the room name or number is right before or after the word “room” (Today’s meeting
is in Room 322. The wedding reception is in the Niagara Room.)
o Capitalization is not required

o For titles, if the title refers to a general category of persons or entities (All of our presidents have been men. There are fifty
states in the United States of America. Trial courts must make specific findings of fact.)
o For the first word of a quotation, if the quotation is not complete sentence (“Haynesworth,” the witness stated, “is a dirty
crook.”)
o Numbers should be written out as words when:

o The number is ten or less
o For approximations (The paper route is approximately twenty miles long.)
o Writing about fractions that are not preceded by a whole number (“The meeting starts in one half hour” not “The meeting
starts in ¥ hour™)
o Writing about decades or centuries (The twentieth century; The roaring twenties)
o Use numerals when:

o The number is 11 or higher

o Writing about fractions that are preceded by a whole number; use a space after the whole number (1 %%, not 1%, or one and
one half)

o Using numbers in a series (Jimmy ate 2 apples, 11 grapes and ¥ pound of watermelon.)

o Writing about dimensions, measurements, temperatures, percentages and page numbers (The room is 12 by 15 feet;
yesterday’s temperature was 85 degrees; see the sample on page 1002; Unemployment is down 2 percent) — notice that the
measurements (feet, degrees, percent) are written out and not abbreviated.

o When writing about time:

o Write out the numeral if using “o’clock”, and don’t use “a.m.” or “p.m.” (The hearing begins at eleven o’clock.)

o Use numerals and either “a.m.” or “p.m.” if you don’t use “o’clock” (The hearing begins at 10:30 a.m.)

o Use only the numeral if writing about a time exactly on the hour (“The meeting will end at 11 a.m.” not “The meeting will
end at 11:00 a.m.” The reason for this rule is that :00 is actually an abbreviation for o’clock.)

Please refer to Chapter 4 of the California Style Manual for additional guidance on capitalization rules.

Proper Spelling

Always run spell-checker on everything you draft, whether it’s a document, Excel workbook, PowerPoint presentation, etc.! While
you’re at it, make sure your spellchecker is checking words in ALL CAPS (in MS Word, click file>more>options>proofing,
uncheck “ignore words in UPPERCASE”).

When you run spell-checker, be careful! Look closely at every error that is flagged as a spelling error. It’s so easy to go quickly
through and “ignore” when a person’s name comes up as a misspelling. If a name comes up as a misspelling and you’ve spelled the
name correctly, it’s OK to click “ignore all” — you can even add the name (and other legalese, such as per stirpes) to the dictionary.

After you run spell-checker, run “dumb-checker” — that’s your brain. Although spell-checker is constantly improving, it won’t catch
all of the errors involving missing words (or missing letters in words). Spell-checker also might not catch homonyms (words that
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sound alike but are spelled differently and have different meanings). Beware these tricky “evil twins

12

Word Meaning "Twin" Meaning
effect the result (a noun) affect impact (a verb)
- . - the “main man”
principle rule, standards, primary principal . .
$ in a trust/investment
. past tense of the verb “lead”
lead as a noun, it’s a metal led
(She led the way)
elude escape, dodge allude suggest, refer to
waiver giving up something waver being indecisive
incite start, provoke insight perception, knowledge
weather the conditions outside whether if
o a preposition (give it to me) too also
part of an infinitive (to run) two the number 2
ensure make definite insure protect against loss
rhymes with chews rhymes with hose
choose chose
present tense verb (choose me!) past tense verb (he chose me)
. rhymes with booze
rhymes with moose . .
loose o lose verb (drive with booze and you
adjective (the loose moose) .
will lose)
their(s) possessive of “they” there’s there is
your possessive of “you” you’re you are
its possessive of “it” it’s itis

Of course, there are many others, so it’s important to slowly and carefully proofread for spelling. If you’re unsure, take the time to
look up the word in a dictionary. The time you spend doing this will be worth it. Mistaken use of homonyms can be fatal to an
otherwise excellent piece of writing.

Proper Grammar

Grammar is crucial to getting your ideas across accurately. Improper grammar can result in the meaning of your sentence being lost
or changed. There are many components to proper grammar; only a few are highlighted here. Spell-checker can help with grammar
too, but it’s not perfect. Here are some common grammar gaffes:

Adjective/Adverb Confusion: Both adjectives and adverbs give us additional information about something adding context and
interest to your sentence. However, there are some important differences.

¢ Adjectives describe nouns (size, color, characteristics).

e Adverbs describe verbs, conditions, or reasons; sometimes they answer the question of “how.” Typically, adverbs end in “ly.”
Notice the differences below:
o A quick fox (adjective). A fox runs quickly (adverb).
o Use clear writing (adjective). Writing clearly is important (adverb).

Pronouns: These are designed to replace a noun and can be very troublesome! Make sure you are using the correct pronoun (and
spelling it correctly), based on what part of the sentence in which it appears.

o Use subject pronouns in the subject part of the sentence (Who or what is doing the action in the sentence)
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o “He and I went to the store.” (not “Him and I went to the store;” also not “Him and me went to the store.”) When in doubt,
write it separately before combining pronouns: “He went to the store.” (We’d never say, “Him went to the store.”) “I went to
the store.” (We’d never say, “Me went to the store.” )

o “Who is that masked man?”

o “This is the man who was in jail.” (Two sentences would be “This is the man. He was in jail.” He and who are both subject
words)

o Use object pronouns in the object part of the sentence. Use them when they receive the action, or after a preposition (such as to,
for, from, under, etc.)

o “Billy hit me/him/her/us/them.”

o “She gave the ball to me/him/her/us/them.”

o “Give me/him/her/us/them the ball.”

o “This is the man whom I mentioned earlier.” (Helpful hint: two sentences would be “This is the man. I mentioned him
earlier.” Him and whom are both object words)

o “To whom are you speaking?”

e Use possessive pronouns to show possession. (NOTE: none of the possessive pronouns uses an apostrophe!!)

o “His dog is cute. Its name is Fido.”

o “Whose dog is this?”

o Use reflexive pronouns only if you have a subject that relates to the pronoun

o “I ask myself this question all the time.”

o “He gave himself a raise.”

o “If you have any questions, feel free to contact Attorney Ramsdon or me.” not “If you have any questions, feel free to
contact Attorney Ramsdon or myself.” (Again, think of two separate sentences. “If you have any questions, feel free to

contact Attorney Ramsdon.” and “If you have any questions, feel free to contact me.” You wouldn’t tell a client, “If you
have any questions, feel free to contact myself.”

Here’s a chart than can help you choose the correct pronoun:

Subject Object/Preposition Possessive Reflexive
I Me My/mine I... myself
You You Your/yours You ... yourself

He ... himself
He/she/it Him/her/it His/hers/its She ... herself

It ... itself
We Us Our/ours We ... ourselves
They Them Their/theirs They ... themselves
Who Whom Whose (not applicable)

Once you decide how your noun or pronoun is being used (or one of many pronouns in a phrase), you can substitute virtually any
pronoun in the same column. Choose the one that is easiest for you to write correctly.

Additional problems can arise when substituting a pronoun for one or more nouns or names.

o Substitute singular pronouns for singular nouns or a single name:

o “Each child should know his or her phone number.” not “Each child should know their phone number.”

o “Schneider Corporation should fairly pay its employees.” not “Schneider Corporation should fairly pay their employees.”
o Substitute plural pronouns for plural nouns or multiple names

o “All children should know their phone number.”

o “Schneider Corporation and McDonalds Corporation should fairly pay their employees.”
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e Don’t substitute a pronoun for a noun or a person’s name if the result is vague meaning.
o She loaned her her prom dress. I have no idea what’s going on here!
o Tiffany loaned Justina her prom dress. OK, now I know who is loaning whose dress to whom.

Verbs: These action words present many potential traps for the unwary. Regular verbs, irregular verbs, and all the possible verb
tenses (would you believe there are 24 of them?) make English one of the most difficult languages to learn. Watch out for these

common verb usage traps:
o Singular/plural subject-verb disagreement (when there is only one subject of the sentence)
o A singular subject requires a singular verb
= These nouns are singular: corporation, jury, class, anyone, each, either, everybody, everyone, neither, nobody, none
(usually), no one, somebody, and someone

“The jury is required to answer all of the verdict questions.” not “The jury are required to answer all of the verdict

questions.” (even though a jury is made up of multiple people, the sentence refers to a single group).
= “A dog makes a fine pet.”

o Plural subjects require a plural pronoun and a plural verb

= “The jurors are required to answer all of the verdict questions.” not “The jurors is required to answer all of the verdict
questions.”

o Singular/plural subject-verb disagreement (when there are multiple subjects in the sentence)
o When all of the subjects are singular, the verb form is dictated by the “connector” between the subjects:
= “Or” is disjunctive (or separating). That means multiple singular subjects require a singular verb:

= “A dog or a cat makes a fine pet.” not “A dog or a cat make a fine pet.” If you were to write two separate sentences,
you would write, “A dog makes a fine pet. A cat makes a fine pet.”
= “And” is conjunctive, bringing together multiple subjects and making them a plural subject requiring a plural verb:

= “My cat and dog are good companions.” Not “My cat and dog is a good companion.”

o When you have combinations of singular subjects and plural subjects connected by the word “or,” the subject closest to the
verb dictates the verb form:
= The cat (singular) or the dogs (plural) are (plural) responsible for the damage to the furniture.
= The dogs (plural) or the cat (singular) is (singular) responsible for the damage to the furniture. (Grammatically correct,
but awkward to read. The first version of this sentence is better)

o Split infinitives — don’t put an adverb between the parts of an infinitive verb (“To run quickly” not “to quickly run™)

Prepositions: A preposition is a word or group of words used before a noun, pronoun, or noun phrase to show direction, time,

place, location, spatial relationships, or to introduce an object. Some examples of prepositions are words like "in," "

at’" "On’" llof’"
and "to." Here are a few tricky rules:

o To refer to one point in time, use the prepositions "in," "
Reja had to be at work for 8 a.m.)
e Do not end a sentence with a preposition.

at," and "on." Do not use “for!” (Reja had to be at work at 8 a.m. not

o “The class in which I am currently enrolled” not “The class I am currently enrolled in.”
o “To whom am I speaking?” not “Who am I speaking to?”

Contractions: Because they are informal writing, it’s usually best to avoid using contractions in legal writing. Because you

sometimes need to use them when writing a direct quotation, knowing how to properly write contractions is important. Here is a
contraction table that might help you:
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Original "To be" (am, is, are) "Have" "Would"
I I'm (I am) I've I'd
You You’re (you are) You’ve You’d
He’s He’s (he has) He’d
He/She/It She’s She’s (she has) She’d
It’s (it is) It’s (it has) It’d
We We’re (we are) We’ve We’d
They They’re (they are) They’ve They’d
Who Who’s (who is) Who’ve Who’d
I — often “where’d” =
Where Where’s (where is) Where’ve (where have) mprope.r otten “where
where did
. Improper — often “what’d” =
What What’s (what is) What’ve (what have) .
what did
Wh Why's (why i Why' hv b Improper — often “why’d” =
y y’s (why is) y’ve (why have) why did
I — often “how’d” =
How How’s (how is) How’ve (how have) frproper oten how

how did

One more note: “Would of” is never correct! The correct way to write out the contraction for “would’ve” is “would have.” The
same is true for should’ve and could’ve.

Modifiers: These are words that give us additional information about words, typically either nouns or verbs. One thing to watch
out for is the placement of modifiers within your sentence. Modifiers are descriptions of the word/words closest to them. A
misplaced modifier can change the meaning of your sentence in unintended ways.

o A “female former attorney” = a female who once was an attorney, but no longer practices law
o A “former female attorney” = an attorney who once was a female and has transitioned to being a male (and continues to practice
law)

Another tricky modifier is “only.” The following sentence is ambiguous and could have several meanings: “Liu agreed only to lend
her sister money.” Here are the potential meanings:

o Liu agreed to lend money to her sister and no one else.
e Liu agreed to lend her sister money and nothing else (not clothes).
o Liu agreed to lend money, but not to give it as a gift.

To fix the sentence, either use one of these three options, or place the word “only” right next to the word to modify (only her
sister... only money ... only to lend)

To find out whether you are a grammar guru, go to this website (opens in a new window).

Appropriate Word Choice

Words are the basic building blocks in your document. High-quality building blocks (words) are concise, concrete and accurate.
This is not to say that a writer never wants to use words that are not concise or concrete! Sometimes, if you want to de-emphasize
something that is harmful to your client, you want to use words that are less concise or concrete (but accurate nonetheless). The
important thing is to make a conscious decision about the words you use and only use words in which you understanding their
meaning.
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Concise words: Words are concise if they are direct and clear.

¢ Avoid using flowery language or unnecessary words that don’t add meaning to the sentence

Wordy Concise

In order to To

Whether or not If or whether (We will play soccer regardless of whether it is
In the event that raining. He was unsure if we would play baseball next weekend.)
Enclosed please find Enclosed is/are

In accordance with Under

o Avoid jargon or “legalese” unless it’s absolutely necessary to the idea you are expressing or the document you are drafting
o Jargon should be used only with experts in the related field (when writing to a doctor, refer to the larynx, rather than the
voice box)
o Legalese to avoid: phrases using “said” as a substitute for “the” (as in “said plaintiff”); heretofore, wherefore,
aforementioned.
o Avoid Latin phrases unless you are writing to an attorney or judge (and even then, be careful!)

Do not use this ... If this will work as well
Accord Give

Bequeath, Devise Give

Per annum Yearly, each year
Forthwith Immediately

Party of the first (or second) part The party’s name or title
Utilize Use

Inter alia Among other things
Arguendo For the sake of argument

Concrete words: When writing descriptions of events or things, it’s important to help the reader to visualize an event or action.
Sometimes we call these “picture words.” Like actual concrete, we want our words to be strong and effective, rather than weak.
Below are some side-by-side comparisons to help illustrate this point. Notice how the words on the “concrete” side allow you to
create a detailed picture in your mind of what is being described, while the words on the right provide too little information for a
detailed picture.

Concrete/Powerful Weak/Vague

His arm was severed when it became caught in the threshin . . . . .
hi g g He injured his body part in the device at issue.
machine.

It rained every day for a week. A period of unfavorable weather set in.

The defendant boasted that he knew where the witness was

The defendant stated he knew where the witness was.
secreted
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Concrete/Positive (what is/was) Weak/Negative (what isn't/wasn't)

He usually came late to class. He did not often arrive on time to class.
The politician was dishonest. The politician was not truthful.

She forgot/failed to do her homework. She did not remember to do her homework

Accurate words: In legal writing, we need to use words that convey exactly the intended meaning (both dictionary meaning and
“emotional” meaning).

o Sometimes simple is better. What good is a word if your reader really doesn’t understand it?

o “inapposite” is a very powerful word, but few people outside the legal field know what it means. It is an adjective meaning
that an example or legal authority is completely irrelevant and inapplicable
o “apropos” is also a powerful word, but it is often misused as a synonym for “appropriate.” Apropos means “having the
characteristics of” or “an example of”: “The team’s inability to produce any offense in the playoffs is apropos of the entire
season.” (this problem has nagged the team all season long)
e Be aware of the connotation (or emotional baggage) attached to certain words and choose your words accordingly. Here are
some examples of words that have the same basic meaning, but very different “emotions” attached to them:
o Child - juvenile
o Affordable — cheap
o Determined — stubborn
o Watch out for slang and colloquialisms
o Ain’t, cop, and other slang aren’t used in legal writing unless you are directly quoting someone who used those words
o Colloquialisms (words with “local flavor”) such as y’all and bubbler (instead of drinking fountain) also aren’t used in legal
writing unless you are directly quoting someone who used those words
o Watch out for “made up” words or usage that is aways incorrect
o “Iseen” is incorrect — instead, write “I saw” or “I have seen”
o Irregardless is not a word!
o Other incorrect words: alright, anyways, alot
¢ Don’t abuse your thesaurus! A thesaurus is a useful tool to help you avoid repeatedly using the same words, or to help you find
more accurate words. However, not all synonyms are created equal; don’t just substitute a synonym for a word without being
certain of its exact meaning. Following are some examples of substitutions to be used with caution:
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Word

Guilty of

comprise

imply
apprise

disinterested

prescribe

Different from

Effective Sentence Structure

Meaning/Usage

Used with crimes
He was found guilty of larceny.

include, make up of
A jury is comprised of 12
persons.

suggest, indicate
Her hesitation to answer
implies guilt.

notify, inform
He was apprised of the situation

neutral
Service of process should be
competed by a disinterested
person.

to order
Doctors prescribe medication

used to show contrast, typically
between nouns

This situation is different from
the one we had yesterday.

"Synonym"

Liable for

constitute

infer

appraise

uninterested

proscribe

Differently (than)

Meaning/Usage

Used with civil matters.
He was found liable for
damages.

add up to
Seven days constitute one week.

assume, deduce

One might infer from her
hesitation to answer that she is
guilty.

estimate value, opine
Please appraise these diamonds.

bored, uncaring
I am uninterested in hearing
about that event.

forbid, prohibit
Criminal laws proscribe certain
conduct

used to show contrast (typically
other than nouns)

Let me know if you conclude
differently.

Berta saw things differently
than Jonas.

Sentence structure provides the framework for your words. The best building materials are useless if they aren’t put together

properly. There are a few things to consider when choosing your sentence structure.

Active voice: As a general rule, the subject (or main idea/actor) comes first, with the verb (action) as close to the subject as

possible, and the object (where the action is going) following the verb. This is known as subject-verb-object (s-v-0) structure, or
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active voice. The active voice is preferred; the subject is doing the action described by the verb, rather than having the action done

to it.
Jade hit the ball.
SaVeOl eba Active voice. The subject, Jade, does the verb action, hitting.
Passive voice. The subject, the ball, is receiving the verb action,
The ball was hit by Jade. hitting.
SVO If you see the word “by” in your sentence right after a verb, it’s

likely is passive voice.

Passive voice. The subject, Mary, is receiving the verb action,
Mary was arrested yesterday. . . . . .
. arresting. We know a police officer was the actor. Active voice
S V No object/actor

would read, “The police officer arrested Mary yesterday.”

Passive voice. The verb, mediate, was turned into a noun
The parties entered into mediation. (nominalization — look for -tion, -sion, or -ment endings to words).
Active voice would read, “The parties mediated.”

HOWEVER: This is not to say that a writer never wants to use passive voice! Sometimes, if you want to de-emphasize something
that is harmful to your client, you want to use passive voice. Make a conscious decision about the sentence structure you use.

Sentence fragments: If a sentence does not contain a subject or a verb, it is a sentence “fragment.” Sometimes sentence fragments
are tricky to identify.

o Whether a person is liable for dog bite injuries. This looks like a complete sentence, but it isn’t!

o The word “whether” is a conjunction (a connector, like and, but, or).

o This sentence is incomplete because we don’t know what happens next. Substitute the word “if” and the incomplete thought
becomes clear: “If a person is liable for dog bite injuries.”

o Make the sentence complete by adding an active verb and an explanation: Whether a person is liable for dog bite injuries
requires examination of the totality of the circumstances.

o Adverb clauses also are not complete sentences, for similar reasons — we don’t know what happens next. The following are all

sentence fragments:

o Even when I'm sick.

o When you have finished working.

o Whenever you like.

o Wherever we prefer.

o Since I returned from vacation.

o As she was not there.

o Since you always do well.

o Before entering high school.

Run-on sentences: Too many thoughts, topics, or ideas with only a period at the end constitute the classic run-on sentence. Many
times, these are multiple sentences connected with commas (a comma splice) or no punctuation at all. A good rule of thumb is that
if your sentence runs longer than two full lines in a document, look at it carefully to determine whether there are multiple sentences
covering multiple ideas that should be split into multiple sentences with appropriate transitions.

Parallel Construction: Just like you want to use the same size lumber throughout your house frame, you want to use similar
structure as to nouns, pronouns, verbs or articles for similar ideas. Parallelism involves:

o Consistency in series as to nouns

o Last week we studied cultures of the French, the Spanish. and the Germans (all start with “the”).

o I like bananas, coconuts and grapes (all fruits); corn, carrots and beans (all vegetables); and beef, pork and chicken (all
meats).
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¢ Consistency in series as to verbs
o Diedre was not certain her call was being recorded, but she suspected it may be recorded (verb are all past tense. Don’t
switch from past tense to present tense or future tense).
o We discussed hiring, training and supervising new employees (all -ing verbs).
o Consistency when using correlative or comparative expressions
o both...and; not...but; not only...but also; either...or; etc.) should be followed by the same grammatical construction
o The ceremony was both long and tedious (one adjective on each side of both/and).
o The ceremony was not only long but also tedious.
o Not It was both a long ceremony and very tedious.
o Patterns in writing, in which similar ideas are expressed with similar words. An excellent example of good parallelism is the
Beatitudes, which consistently uses a “blessed are ... for they shall” structure.

Smooth Transitions

The blueprint shows how all of the materials come together and relate to each other to make the building. Transitions between
sentences and paragraphs give your document “flow” and tell the reader how the ideas are related. Transitions also signal the reader
when a new idea is being introduced. Imagine the foreman gives you a bunch of building materials and tells you to build a castle,
without giving you directions as to how to put the materials together. If you fail to use transitions in your document, you leave the
reader with no direction as to how to put your ideas together. Your ideas will come across much better if the reader doesn’t have to

work hard to understand them.

o Transitions between sentences tell the reader how the two sentences are related
o Transitions between paragraphs tell the reader how the two topics are related
o Transitions also let the reader know when you are discussing a new topic

Here are some examples of the different types of transitions you can use:

Similarity Contrast Combinations Chronology Summary
Similar] In contrast Theref
S}maar 2, Unlike Additionally First There ore
Ll'r]zn a.r © However Also Next - us

% ewise On the contrary Moreover Finally ence .
Like In Conclusion
In the same wa Contrary to Furthermore Lastly Ereo

y On the other hand g

For more ideas, visit this website (opens in a new window).

Logical Organization

The floor plan, layout, and flow of your dream house need to make sense. When you walk through the front door of your dream
house, you don’t want to walk into the bathroom. The same is true for the overall flow of your writing.

e Make sure the order in which you discuss topics makes sense. Some possible ways to organize:

o Chronological (tell the story from beginning to end)

o Cause/effect (it’s usually best to discuss cause before effect/result)

By claim/transaction (discuss each legal claim or transaction completely before moving on to the next one)

By party/person (discuss each party’s role in the legal claim or transaction completely before moving on to the next one)

[e]

[o]

o Finish your discussion of one topic before going on to the next topic. Going back and forth between topics, or jumping back to

previous topics, can be very confusing.
e Other common problems to avoid include
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o improper cause and effect (I sneeze every time I go to my friend’s house, so I’m allergic to my friend);

o wrong proof, right conclusion (improper data or facts are used to reach a conclusion — all diamond rings are engagement
rings);

o right proof, wrong conclusion (other conclusions may follow from the facts — Lassie is typically a girl’s name, therefore all
dogs that portrayed “Lassie” were girls. This conclusion may be inaccurate.)

REVISING (A CLOSER LOOK AT STAGE 3)

Now that you’ve completed Stages 1 and 2 in the writing process, it’s time to move on to Stage 3, the revising stage. As a legal
practitioner, your primary means of communication will be written communication. Don’t skip or gloss over this stage! Remember,
the client is paying for effective legal writing. More importantly, your writing should come across as professional and intelligent as
you are.

As mentioned previously, revising involves two components, Micro-editing and Macro-editing. Micro-editing focuses on the
details, and Macro-editing focuses on the “big picture.” Here, we will look at the two components involved in proofreading and
learn some tips on how to put the final “polish” on our product. Editing is a difficult skill to learn, and the best writers are not
always the best editors.

Micro-editing
Detail-oriented people typically experience micro-editing as a strength. It’s like putting the final touches on your home construction
project. This part of the project is a combination of artistry and skill. You need to catch all the mistakes!

o Check for all components of clear writing (punctuation, capitalization, numbers, time, spelling, and grammar).

¢ Review word choices and eliminate unnecessary words; make sure the words are appropriate to your tone and audience.
¢ Look for typographical errors in dates, measures, and names.

o Check all details for accuracy.

¢ Run spell-checker — carefully and slowly

¢ Run “dumb-checker” — there is no substitute for human eyes and brains.

e Check citations. Here are some tips for effective citation-checking:

1. Mark all citations: Use a highlighter, red pen or other method

2. Ask your supervisor for specifics: Where is this document going to be filed/used? Does your supervisor or the judge
prefer underlining or italics?

3. Know the Rules: Familiarity with the California Style Manual and local court rules is key. For local court rules, ask a law
librarian or the clerk of courts, or check the court’s home page on the Internet.

4. Document your corrections: Write down the section number of the California Style Manual that supports your
corrections.

5. Develop a system to track the citations you have corrected, in case you are interrupted during your cite-checking process.

6. Focus on the task at hand: Don’t attempt to proofread for spelling, grammar or other items while cite-checking. If you
notice a problem, highlight it for correction at a later time.

7. Be thorough: Check all citations in the document, not just those appearing in the argument or discussion section.

8. Be consistent: Make sure titles and signals (such as supra, id., see) are always either underlined or italicized (not both).
Make sure abbreviations are consistent.

Among other things, legal writing is characterized by the need for

o Precision/clarity — words matter! To many of us, the word “drinking” in certain contexts means consuming alcohol (Were you
drinking prior to the accident?). However, a person can also drink juice, coffee, water, and other things, so the word “drinking”
by itself is imprecise.

¢ Correct punctuation — misplaced commas can change meaning! There’s a big difference in the meaning of “Let’s eat,
Grandma!” and “Let’s eat Grandma!”

e Accuracy — make sure your sentence says exactly what you mean it to say.

o Conciseness — believe it or not, some types of legal documents have word limits. Also, your reader is much more likely to
understand and/or be persuaded by sentences, arguments and documents that are not unnecessarily wordy. More is not always
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better.

Read more about concise legal writing here (opens in new window).

Macro editing

Big-picture-oriented people typically experience macro-editing as a strength. It involves looking at the “big picture” to make sure
you’ve used the proper tone, that your document is logically organized with smooth transitions between ideas and paragraphs, that
it contains all legally required components, and that it is internally consistent. It’s like the “final walk through” in your construction
project, when you ensure everything was built to specifications and the whole project and its components are consistent and work
well together.

o Check for effective sentence structure.

o Are the sentences clear and easy to read?
o Are the sentences neither too long nor too short?

e Check for smooth transitions.

o Do you effectively signal the reader when you are changing topics?
o Is it clear how sentences, paragraphs and topics relate to one another?
o Is the document as a whole easy to read? Does it flow well?

e Make sure the document’s tone matches its purpose and audience.
o Use professional writing at all times

o Avoid informal words, contractions, slang, and colloquialisms.
o Don’t “personalize” your writing with phrases such as “I believe” or otherwise using the first person “I.”
o Don’t use exclamation marks, all caps, or a lot of boldfacing.
o Your writing should never be sarcastic, hostile or condescending.
¢ Review organization. Is it logical? Does the ordering of topics make sense?
o Check for internal consistency throughout the document.

o Does the document, as a whole, make sense?

o Later parts of the document should not conflict with earlier parts of the document.
e Make sure the document is complete.

o Does it have all of the required components?

o Did you include all of the important facts and legal provisions?

Revision may seem like a tedious waste of time, but it is one of the most important steps in preparing a well-written document. The
tricky thing about revising is that it’s very difficult to catch errors in your own work. Your brain knows what is supposed to be
there, and it will “fill the gaps” with missing words and unclear meaning. To combat this, set your document aside for a few hours
before doing your micro- and macro-editing.

After you have finished both micro- and macro-editing read your document out loud — slowly. You will be amazed at how many
things you catch by reading your work aloud.

Achieving Your Writing Goals

The ultimate goal is that your readers understand what you are trying to convey to them. Whether you are writing a letter, a case
brief, or a memorandum, your communication must be clear and organized. The proper formats, used at different times, will make
your writing easier to read and understand. The time you spend planning, writing, and revising will pay off in the form of
supervising attorneys who trust your work and then reward you with more interesting and complex work as you continue in your
legal career.
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2: Introduction to Legal Synthesis

The next several chapters will provide you with tools for legal analysis and higher-level legal writing. Legal synthesis occurs in at
two steps:

1. While you are doing research, as you analyze each legal authority you find to determine its relevance to your client’s question
and its meaning (micro-synthesis); and
2. After your research is completed, and you determine the interrelationship between the legal authorities (macro-synthesis).

Answering a client’s legal question is like putting together a puzzle. Usually, when you put together a puzzle, you have a picture of
the completed puzzle on the box. The picture is like the client’s legal question, and each puzzle piece is a legal authority or one of
the client’s facts that fit together to form the answer to the client’s legal question. We’ll use this analogy to help explain legal
synthesis.

Micro-Synthesis

Imagine that you have lots of different puzzles, and all of the pieces to all of the puzzles are contained in a huge box. The first thing
you need to do is figure out which of the pieces belong to the puzzle you are trying to put together. Using the picture of the puzzle
you want to put together, you sort out the pieces that belong to that puzzle, leaving the rest in the box. As you carefully examine
each puzzle piece, you are able to figure out if each individual puzzle piece belongs to the puzzle you want to put together.

In the context of legal synthesis, this means you need to figure out which legal authorities are relevant to your client’s legal
question. When you look up search terms in an index, you are performing synthesis in its broadest sense; you decide to retrieve and
read legal authority only if it is listed under your search term. In other words, you decide whether the legal authority listed in the
index might apply to your client’s legal question.

Once you have a list of legal authorities to read and analyze, it is time to do an in-depth micro-synthesis of each one. This involves
analyzing the facts and requirements of the legal authority, what it means and when/how it applies. After you have thoroughly
analyzed the legal authority, the next step is to compare it to the facts and circumstances presented by your client’s legal question.
Each detailed comparison between the legal authority and your client’s facts will get you closer to confirming that the legal
authority applies to your client — or determining that it does not apply. Your micro-synthesis of each legal authority should involve
the following steps:

1. Analyze the client’s facts/legal question (legal questions/issues drive your legal research)

2. Determine the facts of the legal authority

3. Compare the client’s facts to the legal authority’s facts, looking for similarities/differences (this helps to determine if the legal
authority applies)

4. Determine the legal rule set forth in the legal authority

5. Predict how the legal rule will apply to the client

After you have weeded out the puzzle pieces that clearly don’t belong to your puzzle, you’ll find you still have a fairly large pile of
pieces. The next thing to do is to figure out how the puzzle pieces (or legal authorities) in front of you fit together to complete the
picture (or answer the client’s question). This is macro-synthesis.

Macro-Synthesis

When putting together a puzzle, most people start by sorting the puzzle pieces by shape or color, predicting how they might fit
together. Using the picture on the puzzle box as a guide, you sort each puzzle piece into its place with the other puzzle pieces,
based on its shape and color.

Similarly, once you know how all the legal authorities you micro-synthesized relate to one another, you can predict how the legal
rules as a whole will apply to the client’s legal question. Be prepared to repeat the micro- and macro-synthesis processes several
times; very rarely can a client’s legal question be answered after a “one and done” synthesis. Often a full analysis of the client’s
question (for example, is the client likely to be convicted of arson) requires full analysis of sub-questions or sub-issues (as you will
soon see, the People must prove several different elements to secure an arson conviction). Legal research frequently will start with
one broad question, and then morph into two or more narrower questions that must be answered before the broad question can be
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answered. That is why you should organize your research notes by legal issue, with a separate page for each issue, rather than by
legal authority type (codified law, common law, secondary authorities, etc.). Even if you end up placing the same legal authority on
multiple research note pages, organizing by legal issue helps you to more easily see how each legal authority relates to each legal
issue as well as how it relates to other authorities that address each legal issue.

Macro-synthesis typically involves the following steps (which are similar to the steps used in micro-synthesis):

1. Analyze the client’s facts/legal question (legal questions/issues drive your legal research)

2. Compare the facts and requirements of all the legal authorities you micro-synthesized, noting the differences and similarities

3. Compare the client’s facts to the legal authorities’ facts, looking for similarities/differences (this helps to determine how the
legal authorities apply)

4. Combine the legal rules set forth in the legal authorities to get a “big picture” of how the rules apply, and when the outcome of
the application of the rules changes

5. Predict how the legal rule will apply to the client by determining where on the continuum of outcomes the client’s facts best fit.

The next several chapters will focus on micro-synthesis tools and techniques for statutes and case law. Once we’ve mastered those,
we’ll move into macro-synthesis.
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3: Statutory Synthesis

Let’s dig a little deeper into statutory synthesis tools and methods.

v/ Example - Mr. Willy Wonka

To give us some context, suppose we have a client, Mr. Willy Wonka, who has come to our law office because he was recently
charged with arson. Our factual research revealed the following facts:

o A fire started at the Chocolate Factory, located in Santa Ana, California at approximately 1 a.m. on January 30.

e The factory had been closed since 5 p.m. on January 29.

e No one was in the building and no equipment was operating at the time of the fire.

o The fire caused $1,000,000 in damage to the factory.

o Mary Worth, who lives across the street from the factory, stated that at around 1:30 a.m. on January 30, she saw a man
dancing in the street in front of her house. This man was wearing camouflage clothing and was repeatedly shouting, “Burn

12

baby burn!” Mary Worth was shown a photo lineup of potential suspects and identified our client, Willy Wonka, as the man
she saw.

o The Fire Inspector found accelerants at several sites around the outside of the factory.

e The Chocolate Factory is insured by Safeco Ins. Company (policy number FA6660297-SW)

o The Chocolate Factory is jointly owned by Wonka and another man, Charlie Bucket.

o Currently, Charlie Bucket is under investigation for improper business practices. The Chocolate Factory’s financial records

are being audited by Weegocha Auditing Company. The investigation and audit have revealed

o The Chocolate Factory has been operating at a loss for three years
o $1,000,000 is currently unaccounted for (or missing) from the financial records

o Both Bucket and Wonka have Preferred Player’s cards at LaCasino, a local gambling casino. Preferred Player’s cards are
issued only to $1,000,000 players.

o When the police interviewed him, Bucket stated that he was unaware of any plan to set a fire at the Chocolate Factory, and
that he would not have consented to such a plan if he were aware of it.

At this point, Wonka has been charged only with arson. There is no charge that he defrauded the insurance company. Based on
these facts and the criminal charge, our first step is to locate the California statute that defines the crime of arson. After we locate
and read the statute, we need to perform an in-depth micro-synthesis to determine whether it applies to Wonka, and if so, how it
might apply to Wonka. In criminal cases, a conviction is appropriate only if each and every one of the statute’s requirements are
met; therefore, it is very important to know what the requirements, or “elements,” of arson are in California. Each element will
become a sub-issue or sub-question of the broad question of whether Wonka is likely to be convicted of arson.

But first, the arson statute ...

California Penal Code section 451: A person is guilty of arson when he or she willfully and maliciously sets fire to or burns
or causes to be burned or who aids, counsels, or procures the burning of, any structure, forest land, or property.

Whoa, there are a lot of pieces to this puzzle! There are several different circumstances described. There is a section that uses items
that are defined in other statutes like "structure" and other words that aren’t defined, like "aids" and "willfully" — and some of those
words could have several meanings. While it’s good to recognize these complexities, let’s not get bogged down by them. Micro-
synthesis starts with the actual language of the statute and nothing more.

Micro Synthesis Tools for Statutes

There are a few options with respect to synthesizing statutes. Which ones you use depends on the type of authority you are trying to
synthesize, and which tools work best for you personally. Sometimes it’s helpful to use them all, especially when you are new to
synthesizing. The ones we will look at are 5W and 1H (who, what, when, where, why how), and the Statutory Elements approach.
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Each has advantages and disadvantages, depending on the type of statute you are synthesizing, the complexity of the statute and the

complexity of the client’s facts.

5W + 1H Approach

This is one of the most basic tools. What does the statute tell us with respect to who, what, when, where, why, and how it applies?
These are the “facts” or requirements of the statute. Each factor or requirement must be met for the statute to apply, so it’s
important to include every word in the statutes in your 5W + 1H analysis. It's helpful to copy the statute into a document and then

cross out each word as you put it into your 5W + 1H.
When using 5W + 1H, be very careful when dealing with statutes that have:

e “or” requirements — in other words, only one item out of the list must be proven

o Combinations of “or” and “and” requirements — only one item out of the first list of items must be proven, AND at least one
other item must be proven

o References to other statutes as part of the requirements

o Exceptions to the general rule — usually indicated by “unless” or “except” or “this statute/section does not apply if”

Our arson statute is a criminal statute, and knowing the typical characteristics of criminal statutes is helpful. Most often, criminal
statutes are not specific as to who, when, or where. In California, criminal statutes typically have “a person” or “any person” as the
description of to whom it applies. Similarly, California criminal statutes are frequently silent as to when (which then means “any
time”) and where (as long as it happens in California, this requirement is satisfied). Statutes usually are also silent regarding “why”
they apply. Criminal statutes are more concerned with “what” actions are prohibited and “how” those actions must be undertaken.

With that in mind, let’s take a look at our arson statute again:

California Penal Code section 451: A person is guilty of arson when he or she willfully and maliciously sets fire to or burns
or causes to be burned or who aids, counsels, or procures the burning of, any structure, forest land, or property.

Who = a person
What = the following actions are prohibited as criminal arson:

 sets fire to any structure, forest land, or property

¢ OR burns any structure, forest land, or property

¢ OR causes to be burned any structure, forest land, or property

¢ OR aids the burning of any structure, forest land, or property

¢ OR counsels the burning of any structure, forest land, or property
e OR procures the burning of any structure, forest land, or property

When = at any time

Where = in California

Why = because the statute says so

How = the action of setting the fire or using explosives must be done

o willfully AND
o maliciously

When a statute lists multiple ways to meet its requirements, it’s important to highlight those differences. Every word matters and

each circumstance must be fully and separately analyzed.

Synthesizing this statute requires reference to a different statute that defines some of the terms found in Penal Code section 451.
Under Penal Code section 450:

(a) “Structure” means any building, or commercial or public tent, bridge, tunnel, or powerplant.

(b) “Forest land” means any brush covered land, cut-over land, forest, grasslands, or woods.
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(c) “Property” means real property or personal property, other than a structure or forest land.

* ok
(e) “Maliciously” imports a wish to vex, defraud, annoy, or injure another person, or an intent to do a wrongful act, established
either by proof or presumption of law.

Here is a helpful worksheet you to use with the 5W + 1H statutory synthesis method.

COMPLETE CITATION OF STATUTE: Pen. Code, § 451

COMPLETE CITATION OF RELATED STATUTE: Pen. Code, § 450

QUESTION STATUTORY REQUIREMENTS

WHO: a person

sets fire to any structure, forest land, or property
OR burns any structure, forest land, or property
OR causes to be burned any structure, forest land, or property

WHAT: . .
OR aids the burning of any structure, forest land, or property
OR counsels the burning of any structure, forest land, or property
OR procures the burning of any structure, forest land, or property
WHEN: any time
WHERE: in California
WHY: because the statute says so
the action must be willful
AND
HOW: malicious, meaning "imports a wish to vex, defraud, annoy, or
injure another person, or an intent to do a wrongful act, established
either by proof or presumption of law"
EXCEPTIONS? There are no “unless” or “except” statements in the statute

One advantage to using this approach is that it’s very easy to put in your client’s facts and see how the statute’s requirements are or
are not met. When adding the client’s facts, be very detailed! It’s better to put in facts that might not quite matter than to leave any
out. You may also find that some client facts overlap or are repeated in more than one category of 5W + 1H. That’s perfectly fine!
Again, that overlap or repetition results in a deeper, more detailed synthesis that will serve you well when you are ready to do
macro-synthesis of the statute and other legal authorities — and even more so when you are ready to begin writing your legal
research memorandum. When performing analysis and synthesis, more detail is always better.

Here is an example of how this worksheet might be completed with Mr. Wonka’s facts.
COMPLETE CITATION OF STATUTE: Pen. Code, § 451
COMPLETE CITATION OF RELATED STATUTE: Pen. Code, § 450
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QUESTION

WHO:

WHAT:

WHEN:
WHERE:

WHY:

HOwW:

EXCEPTIONS?

Statutory Elements Approach

STATUTORY REQUIREMENTS
a person

sets fire to any structure, forest land, or
property

OR burns any structure, forest land, or
property

OR causes to be burned any structure,
forest land, or property

OR aids the burning of any structure,
forest land, or property

OR counsels the burning of any structure,
forest land, or property

OR procures the burning of any structure,
forest land, or property

any time
in California
because the statute says so

the action must be willful

AND

malicious, meaning "imports a wish to vex,
defraud, annoy, or injure another person, or
an intent to do a wrongful act, established
either by proof or presumption of law"

There are no “unless” or “except”
statements in the statute

CLIENT’S (Willy Wonka’s) FACTS

Wonka is a person

A fire was set and the Chocolate Factory
was damaged ($1 million);

The Chocolate Factory is a structure

Wonka may be suspected of burning or
causing to burn the structure

Wonka may be suspected of procuring,
counsling, or aiding in the burning of the
factory

January 30, 1 a.m.

Fire occurred in Santa Ana, California

n/a

Wonka dancing in the street in front of the
house

Wonka wearing camouflage clothing

Wonka repeatedly shouting, “Burn baby
burn!”

n/a

The nice part about this approach is that you might have jury instructions to help you with understanding how each element would

need to be proven to a jury. This can be especially helpful with criminal statutes. You still want to give meaning to every word and

phrase appearing in the statute, but some of the repetition of 5W + 1H is removed. Here’s the same arson statute, done using this

approach:

COMPLETE CITATION OF STATUTE: Pen. Code, § 451
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COMPLETE CITATION OF RELATED STATUTE: Pen. Code, § 450

ELEMENTS STATUTORY REQUIREMENTS CLIENT’S (Willy Wonka’s) FACTS
ELEMENT #1 a person Wonka

Wonka dancing in the street in front of the
ELEMENT #2 willfully house
Wonka wearing camouflage clothing

Wonka repeatedly shouting, “Burn baby

ELEMENT #3 maliciously A
urn!

sets fire to any structure, forest land, or

property
OR burns any structure, forest land, or
property
OR causes to be burned any structure,

A fire was set and the Chocolate Factory
forest land, or property

ELEMENT #4 d d ($1 million);
OR aids the burning of any structure, was damaged ($1 mi 1911),
The Chocolate Factory is a structure
forest land, or property
OR counsels the burning of any structure,
forest land, or property
OR procures the burning of any structure,
forest land, or property
Th 3 l » 3 2
EXCEPTIONS? ere are no “unless” or “except /a

statements in the statute

What does our micro-synthesis tell us? Our micro-synthesis also tells us we have more questions to answer before we can advise
our client whether it’s best to take a plea deal or go to a jury trial:

o What does “willfully” mean and how is it proven?

o What evidence is needed to connect Wonka to setting the fire?

o Is the evidence against Wonka sufficient to meet the legal standard of "maliciously" as defined in Penal Code section 4507
o Is Bucket liable for arson if he lied to the police about his knowledge of the fire?

And so, the cycle begins again. We have synthesized the arson statute into its requirements or elements, and we need to locate legal
authorities that help us understand the meaning of several words/phrases in the statute: “willfully,” “maliciously,” and “counsel” to
answer that question.

When there are no statutes to help, we need to look to other legal authorities, such as case law, jury instructions, or other secondary
sources. We will want to do this separately for each word/phrase (“willfully” and “counsel”) we still need to define. Again, it’s best
to organize your research notes by creating a separate page for each legal issue — what does “willfully” mean? What does “counsel”
mean?

You will go through the process of locating and micro-synthesizing authorities for each requirement or element of the statute that
you decide to research. When you are done researching, you should have several research pages documenting your research. In
other words, you will have sorted the puzzle pieces into several distinct picture piles, with each pile representing a different part of
the puzzle picture.

Once we find those legal authorities and synthesize each of them, the next step will be to perform macro-synthesis to see how it all
fits together. And then, we will know all there is to know about the crime of arson against buildings in California.
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4: Case Briefing - Procedural History, Disposition, Applicable Statutes and Facts

In this chapter, we are going to explore what goes into writing the Procedural History, Disposition, Applicable Statutes, and Facts
sections of your case brief. This is not the order in which the sections will appear in the final case brief — for example, the
Procedural History is the first section and the Disposition is the last section. We are drafting our brief this way to take advantage of
sections that logically go together (Procedural History and Disposition), as well as to write the two sections that form the
foundation of the reviewing court’s decision (Applicable Statutes and Facts).

We will be writing a case brief for the Ennabe v. Manosa opinion from the California Supreme Court -- click here to open

the decision.

PROCEDURAL HISTORY

The purpose of the Procedural History section is to tell the reader how the case came before the reviewing court which has written
the decision that is the subject of your case brief. In other words, it explains what has happened in the case so far: Who sued whom,
what happened in the Superior Court, who appealed to the Court of Appeals, what happened in the Court of Appeals, and who
petitioned to the California Supreme Court for review.

Finding and Understanding the Procedural History

An important first step in writing your case brief is making sure you understand who’s who in terms of parties, lower courts and
reviewing courts. Much of this information is contained in the caption of the court decision you are briefing, along with a lot of
other information about the case.

The Parties

In California, the parties involved in an appeal to the Court of Appeals and the California Supreme Court will have either the word
Appellant or the word Respondent tacked onto the end of their original party designations of plaintiff or defendant. Below is an
example of what you might see in the caption:

IN THE SUPREME COURT OF CALIFORNIA

FAIEZ ENNABE. Individually and as )
Administrator. etc.. et al., )
)
Plaintiffs an )
) S189577
V. )
) Ct.App. 2/1 B222784
CARLOS MANOSA et al., )
) Los Angeles County
Defendants an ) Super. Ct. No. KC053945
)

Here, Faiez Ennabe is the first among several Plaintiffs who originally filed the lawsuit in the trial court (the California Superior
Court). Ennabe and the other Plaintiffs are identified in the Supreme Court opinion as Appellants because they are the parties who
filed the appeal from the Superior Court's ruling. Carlos Manosa is the first among several Defendants who the Plaintiffs sued in
the trial court. Manosa and the other Defendants are identified in the Supreme Court opinion as Respondents because they are the
parties who had to respond (and likely oppose) the Appellants' appeal from the Superior Court's ruling.
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The Reviewing Court

In California, the name of the reviewing court will be identified at the top of the court's opinion. There are two reviewing courts.
The Court of Appeals hears appeals from Superior Court orders and judgments. There are six Court of Appeals in California, each
divided to cover a geographical area of the state. Parties dissatisfied with decisions of the Court of Appeals may petition the
California Supreme Court to review the decisions. The California Supreme Court is the highest judicial authority over California
law. In the example of Ennabe v. Manosa, the Supreme Court is the reviewing court because it is reviewing the ruling of the Court
of Appeal. The Supreme Court's case number for the matter is shown in the caption (B189577). The Court of Appeal is referenced
in the cation as "Ct.App. 2/1" with the Court of Appeal's case number for Ennabe v. Manosa listed next to the reference.

The Lower Court

In appeals, the Superior Court is always the lowest court. It is the trial court and each California county contains a branch of the
Superior Court. In the example of Ennabe v. Manosa, the Superior Court is listed in the caption as "Los Angeles County Super.Ct."
with the trial court's file number for the case listed as KC053945.

What Happened in the Lower Court(s)

Plenty of things can happen in a trial court that can cause a party to “lose” and want to appeal. Here are some of the most common
types of trial court procedure that might result in an appeal:

o A judgment or jury verdict has been entered after a full trial. The result is that either (1) the plaintiff successfully obtained a
judgment against the defendant for one or more of the plaintiff’s claims against the defendant; or (2) the defendant was
determined to be not liable for the plaintiff's claims (civil) or not guilty (criminal)

o The plaintiff or the defendant asked the trial court to enter a judgment after the trial began, but before it was completed — this is
called a motion for directed verdict. If the motion is granted, the result is basically the same as a judgment or jury verdict
entered after a full trial.

o The plaintiff or the defendant asked the trial court to enter a judgment before the trial began, based on facts revealed by
discovery — this is called a motion for summary judgment. If the motion is granted, the result is basically the same as a
judgment or jury verdict entered after a full trial. Motions for summary judgment are used in civil cases only.

o The plaintiff or the defendant asked the trial court to enter an order either allowing or disallowing certain evidence to be used in
trial. In civil cases, this can be an evidentiary objection raised during or before the trial (sometimes through a motion in limine).
In criminal cases, this can be an evidentiary objection raised during or before the trial (sometimes through a motion to suppress
evidence). If the motion is granted, the person appealing is usually claiming that allowing the improper evidence caused the
person to lose. If the motion is denied, the person appealing is usually claiming that the inability to offer the evidence caused
the person to lose.

o The defendant asked the trial court to dismiss the plaintiff’s claims in a demurrer, which is usually requested before discovery
has begun in a civil case. A demurrer claims that a plaintiff's claims, even if accepted as true, cannot win as a matter of law (for
example, a 19-year old plaintiff who sues a restaurant for age discrimination due to the restaurant's refusal to serve the plaintiff
alcohol). If the demurrer is granted, the result is that the claims against the defendant are dismissed.

The typical options for appellate court procedure that might result in a Petition for Review in the Supreme Court are fewer:

e The Court of Appeals affirmed the trial court action (meaning that the appellant loses again)

e The Court of Appeals reversed the trial court action (meaning that the appellant wins). A reversal might be coupled with a
remand to the trial court for additional proceedings (for example, a recalculation of damages, or an order to conduct a full trial
or a new trial).

Writing the Procedural History

It’s important to provide a full and detailed explanation of what occurred prior to the appeal that resulted in the reviewing court’s
decision that you are briefing. Procedural history can get confusing if there are multiple appeals by different parties who are
unhappy about what happened in the lower court for different reasons. It usually helps to begin by diagramming the parties
involved in the appeal, briefly describing what they are appealing, and why the are appealing. Below is a simple table that you can
use for this purpose.
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Elements Appeal (describe)

Appellants/Petitioners
Respondents/Respondents

What is being appealed?

We’ll use the Ennabe v. Manosa opinion to complete this table step by step.

Step 1: Identify the appeal.

Most decisions involve only a single appeal to the Court of Appeals or Supreme Court. In Ennabe v. Manosa the opinion involved
an appeal to the California Supreme Court.

Based on what we see in the caption, here is what our diagram box would look like so far:

Elements Appeal to California Supreme Court: Ennabe v. Manosa

Appellants/Petitioners
Respondents/Respondents

What is being appealed?

Step 2: Fully describe the parties involved in each appeal.

Look at the full caption of the case and write down the name of each person or entity involved. Then write each person’s party
designation next to his/her/its name. Pay particular attention to parties with the following designations: appellant, appellee,
respondent, co-appellant, co-appellee, co- respondent, cross-appellant, cross-appellee, cross-respondent, petitioner, co- petitioner
and cross-petitioner. These are the parties participating in the appeal. If someone only has a plaintiff or defendant designation, that
party is not participating in the appeal.

Based on what we see in the caption, here is what our diagram box would look like so far:

Elements Appeal to California Supreme Court: Ennabe v. Manosa
Appellants/Petitioners Faiez Ennabe, et al., Plaintiffs and Appellants
Respondents/Respondents Carlos Manosa et al., Defendants and Respondents

What is being appealed?

Step 3: Briefly describe the lower court action involved in each appeal.

Read the reviewing court’s decision to determine the nature of the lower court action the Appellant is appealing. Was a motion
granted? Was a motion denied? Did the Appellant lose after a jury trial? What happened to the Appellant as a result of the lower
court’s action? In Ennabe v. Manosa, we see in the opinion's introduction, "Because the Court of Appeal affirmed the trial court’s
grant of summary judgment in defendant’s favor, we reverse." To learn more, we must read the decision until we see a more
detailed explanation. We find it on page 6 of the opinion, in the “Background” section:
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Plamtifts Faiez and Christina Ennabe, on behalf of themselves and the
estate of their son, filed a wrongful death action against defendant Manosa and her
parents. Plamtiffs asserted three causes of action: general negligence, premises
liability, and liability under section 25602.1. Defendants moved for summary
judgment or adjudication, claiming plaintiffs could not show defendants were
liable under section 25602.1, which permits liability for certain persons who serve
alcohol to obviously intoxicated minors. and that they were entitled to civil
immunity under section 25602, subdivision (b) and Civil Code section 1714,
subdivision (¢). Plaintiffs countered that by charging an entrance fee, Manosa had
“sold” alcohol to party guests and was thus not entitled to civil immunity. The
trial court granted defendants’ motion for summary judgment on all causes of
action and, in the alternative, also granted the motion for summary adjudication.

The Court of Appeal affirmed.

Now we know that as a result of the trial court (i.e. Superior Court) granting the Defendants' motion for summary judgment, the
Plaintiffs' claims against them were dismissed. So, we add that information to our table:

Elements Appeal to California Supreme Court: Ennabe v. Manosa
Appellants/Petitioners Faiez Ennabe, et al., Plaintiffs and Appellants
Respondents/Respondents Carlos Manosa et al., Defendants and Respondents

Grant of summary judgment dismissing Plaintiffs' complaint

What is being appealed?
& app against Defendants.

Step 4: Write the Procedural History in Your Case Brief.

Based on this diagram, we now have enough information to write the Procedural History for the appeal. Resist the temptation to
simply copy and paste from the reviewing court’s decision! Instead, put it into your own words. There are many correct ways to do
so0; just make sure your Procedural History contains all of the following content:

o The identity of the Appellant(s), including the Appellant’s name and full party designation

¢ A complete description of the lower court action being appealed, and the impact/result of the lower court’s action on the parties’
claims

o If you are briefing a Supreme Court Decision, a description of what the Court of Appeals did with the lower court’s action, and
a statement that the Supreme Court granted a petition for review.

Here’s how the Procedural History for the Ennabe v. Manosa Supreme Court opinion could be written:

Plaintiff-Appellants, Faiez Ennabe, et al. appealed the Superior Court's grant of summary judgment dismissing their claims
against Carlos Manosa, et al. The Court of Appeals affirmed the Superior Court's judgment. Plaintiffs-Appellants petitioned the
California Supreme Court for review of the Court of Appeals' decision. The Supreme Court granted the petition.

That’s it. No facts about underage drinking, and no statement about what the Supreme Court did in its decision.
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DISPOSITION

The purpose of the Disposition section is to tell the reader what the reviewing court whose decision you are briefing did with the
case. Essentially, it is the end of the procedural story of the case, like skipping to the end of a murder mystery novel book to find
out who did it.

Finding and Understanding the Disposition

The easiest place to find the reviewing court’s disposition is at the end of the majority opinion. In Ennabe v. Manosa, this is found
on Page 33 of the opinion:

The decision of the Court of Appeal is reversed and the case remanded for
further proceedings consistent with our opinion.

WERDEGAR, J.
WE CONCUR:

CANTIL-SAKAUYE, C. J.
KENNARD, J.

BAXTER, J.

CHIN, J.

CORRIGAN, J.

LIU, J.

Writing the Disposition
Again, resist the temptation to simply copy and paste from the reviewing court’s decision! Instead, put the Disposition into your
own words. There are many correct ways to do so; just make sure your Disposition contains all of the following content:

o The name of the Appellant. You can include the Appellant’s full party designation if you wish, but it’s not required
¢ A statement of the what the reviewing court did to the lower court’s action that is being reviewed
o A description of the impact/result of the reviewing court’s action on the parties’ claims

Here’s how the Disposition for the Ennanbe v. Manosa opinion decision could be written:

The Supreme Court reversed the Court of Appeal's affirmation of the trial court’s grant of summary judgment in favor of
Manosa, and ordered Ennabe's ’ claims against the Defendants reinstated.

That’s it. No facts about underage drinking, and no explanation of why the Supreme Court reversed the Court of Appeals.
Remember, when you prepare your final draft of your case brief, the Disposition will go at the end. It’s helpful to write the

Disposition right after you write the Procedural History because the two are so closely related.

APPLICABLE STATUTE(S)

Many, but not all, court decisions that you brief will involve decisions that interpret and apply statutes or administrative
regulations. Because it forms the basis of the reviewing court’s decision, it’s important to take the time to identify the
statute/regulation and the specific words or phrases in the statute/regulation, that are being interpreted and applied.
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Finding and Understanding the Applicable Statute(s)

The first step is to find the actual statute that is being interpreted and applied to the parties involved in the appeal. This can be
tricky because reviewing courts also typically mention statutes that define the procedure that must be followed in the appeal
(sometimes called the Standard of Review). The reviewing court may also mention the statute that gave the parties the right to file a
certain motion (such as a Motion for Summary Judgment or a Motion to Dismiss). That means the first statute you come across in
the decision might not be the substantive statute being interpreted in the decision and applied to the parties’ claims.

Modern courts typically identify the primary statute(s) being interpreted in the introductory paragraphs. For instance, on Pages 1
and 2 of the Ennabe v. Manosa opinion, the Supreme Court identified Business and Professions Code section 25602.1 as the statute
at issue in its review:
Beginning in 1971 this court decided three cases that together reversed

decades of previous law and recognized, for the first time, that sellers or furnishers

of alcoholic beverages could be liable for injuries proximately caused by those

who imbibed. (Vesely v. Sager (1971) 5 Cal.3d 153 Bernhard v. Harrah’s Club

(1976) 16 Cal.3d 313; Coulter v. Superior Court (1978) 21 Cal.3d 144.) In 1978,

the Tegislature abrogated the holdings of those cases, largely reinstating the prior

common law rule that the consumption of alcohol, not the service of alcohol, is the

proximate cause of any resulting injury. (Bus. & Prof. Code, § 25602, subd. (c);

Civ. Code, § 1714, subd. (b).)! The Legislature’s action in essence created civil

immunity for sellers and furnishers of alcohol in most situations. The Legislature
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also enacted section 25602.1, which created some narrow exceptions to this broad
immunity, and we find one such exception relevant to this case. In addition to
permitting liability in some circumstances for the provision of alcohol (i.e., the
sale, furnishing or giving away of alcoholic beverages) by those licensed to sell
alcohol (or who are required to be licensed), section 25602.1 also states that “any
other person” who sells alcoholic beverages (or causes them to be sold) to an
obviously intoxicated minor loses his or her civil immunity and can be liable for
resulting injuries or death. Liability of such “other person[s]” is limited to those
who sell alcohol; civil immunity is still the rule for nonlicensees who merely
furnish or give drinks away.

We consider in this case whether defendant Jessica Manosa? can be liable
under the foregoing exception when, at her party, an underage, intoxicated guest
who was charged a fee to enter consumed alcoholic beverages defendant supplied

and subsequently, in a drunken state, killed someone in an automobile accident.

It is critically important to read the entire decision thoroughly and carefully and use a highlighter or other methods to mark the
statutes the reviewing court is interpreting and applying. Look for portions of the decision discussing the meaning and/or
application of words or phrases in a statute beyond just a citation of the statute.

Writing the Applicable Statute(s)

Once you have found the statute(s) the reviewing court is interpreting and applying in its decision, writing the Applicable Statutes
section of your case brief is fairly simple:

o Start with the complete and proper California Style Manual citation of the statute

¢ Copy and paste the actual language of the statute and put it in quotation marks

o If the statute is long or contains a lot of words and phrases that aren’t directly relevant to the legal questions on appeal, revise
the statute by taking words out or paraphrasing it.

Do not include the reviewing court’s interpretation of the statute, or an explanation of its meaning. Include only the words of the
statute itself. Here is the applicable statute in the Ennabe v. Manosa case brief:

Bus. & Prof. Code, § 25602.1: "Notwithstanding subdivision (b) of Section 25602, a cause of action may be brought by or on
behalf of any person who has suffered injury or death against any person licensed, or required to be licensed, pursuant to
Section 23300, or any person authorized by the federal government to sell alcoholic beverages on a military base or other
federal enclave, who sells, furnishes, gives or causes to be sold, furnished or given away any alcoholic beverage, and any other
person who sells, or causes to be sold, any alcoholic beverage, to any obviously intoxicated minor where the furnishing, sale or
giving of that beverage to the minor is the proximate cause of the personal injury or death sustained by that person."

FACTS

All court decisions are based on a certain set of substantive facts. Although appellate courts do not review issues of fact, the
substantive facts provide a context for the legal issues being reviewed. Thus, to get a true understanding of the legal impact of the
reviewing court’s decision, you need to have a good grasp of the substantive facts.
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Understanding the Facts

The substantive facts tell us what happened to the persons involved in the appeal. Unlike procedural facts (which we detailed in the
Procedural History and Disposition sections of the case brief), the substantive facts are the who, what, when, where, why
(sometimes) and how of the contract, accident, transaction, etc., that forms the basis of the original court action. There are generally
three different types of facts: legally significant, contextual (background) and irrelevant.

Legally significant facts are those facts that directly lead to or otherwise affect the legal outcome of the case. If the legally
significant facts are changed, the outcome would likely change as well. Whether a fact is legally significant depends upon the legal
issue in question. For example, the date of an accident would be legally significant if there was a question as to whether the statute
of limitation had passed. In contrast, if there is no issue as to the statute of limitation, the date of the accident is merely background
information.

Contextual facts provide you some background or “flavoring” of the case. Although such facts do not impact the legal issue, they
do help us understand the issue better. Think of contextual facts as similar to supporting characters in a movie or book. Often, they
help us to understand the main character and the plot, and their interaction with the main character adds interest.

Irrelevant facts are neither legally significant nor contextual. They really don’t add to our understanding and simply take up space.
Usually, irrelevant facts relate to minor details, such as the color of the car the defendant was driving, or the name of the hairstylist
the plaintiff uses. If you always keep the legal issue in front of you, it’s easy to determine which facts are irrelevant. If they don’t
directly affect the legal issue, or help you to understand it, they are irrelevant.

Suppose the issue is whether the defendant breached a legal duty (one of the elements of negligence). A witness tells you the
defendant drove a new blue SUV through a red light and smashed into the plaintiff’s old white Geo Metro. The fact that the
defendant failed to stop at a red light is legally significant. The fact that the defendant drove a blue car is irrelevant. The location of
the accident, the facts that the defendant drove a large SUV and the plaintiff drove a sub-compact, are contextual.

Finding the Facts

The facts are usually pretty easy to find. Typically, there is a distinct “facts” section of each decision. Sometimes the court uses a
heading, as in the Ennabe v. Manosa case where it is titled “Background”. In shorter decisions, the facts section starts with a
paragraph that states something like, “The following facts are before us on this appeal.” The synopsis also usually has a general
statement of the facts. Be careful! Sometimes the “facts” or “background” section of the decision doesn’t contain all of the facts.
The court may include additional legally significant facts when it discusses its holding or its reasoning. It can be helpful to
highlight all instances of facts as you read the decision and decide later if the facts are legally significant, contextual or irrelevant.

Like many decisions, the Ennabe v. Manosa opinion has a “Background” section that contains most of the facts (facts highlighted):
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I. BACKGROUND

As the case comes to this court following the trial court’s grant of defendants’
motion for summary judgment, we “recite the evidence in the light most favorable to the
nonmoving party (here, plantiffs).” (Clayworth v. Pfizer, Inc. (2010) 49 Cal.4th 758,
764.) On the evening of April 27, 2007, detendant Jessica Manosa (Manosa) hosted a
party at a vacant rental residence owned by her parents, defendants Carlos and Mary
Manosa, without their consent. The party was publicized by word of mouth, telephone,
and text messaging, resulting in an attendance of between 40 and 60 people. The vast
majority of attendees were, like Manosa, under 21 years of age.

For her party, Manosa personally provided $60 for the purchase of rum, tequila,
and beer. She also provided cups and cranberry juice. but nothing else. Two of Manosa’s
friends, Mario Aparicio and Marcello Aquino, also provided money toward the initial
purchase of alcohol, and Aquino purchased the alcoholic beverages for the party with this
money. The beer was placed in a refrigerator in the kitchen, and the tequila and “jungle
juice” (a mixture of rum and fruit juice) were placed outside on a table at the side of the
house. Manosa did not have a license to sell alcoholic beverages.

Guests began to arrive at the party around 9:00 p.m., entering through a side gate
in the yard. Aquino heard Manosa ask Todd Brown to “stand by the side gate to kind of
control the people that came in and if he didn’t know them, then charge them some
money to get into the party.” Brown thereafter served as a “bouncer,” standing at the gate
and charging uninvited guests an admission fee of $3 to $5 per person. Once inside,
partygoers enjoyed music played by a disc jockey Manosa had hired and could help
themselves to the beer, tequila, and jungle juice.

Thomas Garcia, who had not been invited and was unknown to Manosa, testified
that a “big, tall, husky, Caucasian dude” was charging an entrance fee to get into the
party. Garcia paid $20 so that he and three or four of his friends could enter. The person
who took Garcia’s money, presumably Brown, told him alcoholic beverages were
available 1f he wanted them. Mike Bosley. another umnvited guest, declared he was
charged $5 to enter the party. Brown eventually collected between S50 and $60 in
entrance fees, and this money was used to buy additional alcohol sometime during the
party.4 The record 1s unclear whether any attendees brought their own alcoholic

beverages or whether Manosa provided the only alcohol consumed on the premises.
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Sometime before midnight, decedent Andrew Ennabe arrived at the party; he was
Manosa’s friend and an mvited guest. Thomas Garcia and his friends arrived about 30
minutes later and were charged admission. Ennabe and Garcia, both under 21 years of
age, were visibly intoxicated on arrival. Garcia in particular exhibited slurred speech and
mmpaired faculties. By his own reckoning, he had consumed at least four shots of whiskey
before arriving. Although Garcia later denied drinking anything at Manosa’s party, other
guests reported seeing him drinking there.

Once 1nside the gate, Garcia became rowdy, aggressive, and obnoxious. He made
obscene and vaguely threatening comments to female guests, and either he or a friend
dropped his pants. While Manosa claimed she was neither aware of Garcia’s presence nor
that he was causing problems with other guests, Garcia was eventually asked to leave for
his mappropriate behavior. Ennabe and some other guests escorted Garcia and his friends
off the premmses and ultimately to their car. One of Garcia’s friends spit on Ennabe,
prompting Ennabe to chase him into the street. Garcia, who by this time was driving

away, ran over Ennabe, severely injuring him. Ennabe later died from his injuries.

This is not the only place in the decision that contains the facts. Later on in the decision, when discussing who owned the drinks at
issue in Ennabe v. Manosa, the Court repeated these facts:

Nor is it difficult to discern when title to a drink passed to Garcia.
Although his payment of the admission fee did not entitle him to, say, take
possession of all the alcohol at the party, nor did he at that time necessarily take
title to any particular drink, when Garcia did pour himself a drink and begin to
consume it, title to that drink clearly passed to him. We conclude the plain
meaning of a “sale,” as defined in section 23025 and used in section 25602.1,
mcludes Garcia’s payment of the entrance fee for Manosa’s party, irrespective of

the fact possession of a particular drink did not occur immediately upon payment.
When facts are repeated in the reviewing court’s decision, or discussed in the portion of the decision that explains the reviewing
court’s legal analysis, there’s a good chance those facts are legally significant.
Based on what we see in the decision, we know that:
With respect to the Ennabe’s appeal, the legally significant facts are those that relate to:

o A charge for entry to the party in which alcohol was served
o Payment for entry allowed guests, including minors, to consume alcohol
e A minor consumed alcohol

With respect to the Ennabe's appeal, the contextual facts are those that relate to:

o Who actually purchased the alcohol
e Where the minors drank the alcohol
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e Whether someone served or distributed the alcohol or everyone who drank the alcohol
¢ Garcia's role at the party and his behavior that led to Ennabe's death

Writing the Facts

As with many of the other sections of your case brief, resist the temptation to simply copy and paste from the reviewing court’s
decision! Instead, write the facts in your own words. Think about how you want to organize the facts. Most of the time you’ll write
the facts as a chronological story about what happened. Here’s one way you could write the facts for the Ennabe v. Manosa appeal:

Jessica Manosa threw a party at a vacant rental house owned by her parents, Carlos and Mary Manosa, without their
permission. The party was spread by word of mouth, phone calls, and text messages, bringing in 40 to 60 people, most of whom
were under 21 years old, including Manosa.

Manosa used $60 of her own money to buy alcohol for the party, including rum, tequila, and beer. Manosa asked another guest
to act as a bouncer at the gate. He was supposed to control who came in and charge uninvited guests $3 to $5 to get inside. The
money collected, which was around $50 to $60, was used later in the night to buy more alcohol for the party. Once inside,
people could drink the alcohol provided. Thomas Garcia, an uninvited guest who didn’t know Manosa, paid the fee to enter the
party and drank at the party. Andrew Ennabe, a friend of Manosa and an invited guest, also attended the party.

At the party, Garcia became loud and inappropriate. He made rude and threatening comments to female guests, and either he
or a friend dropped his pants at some point. Garcia’s behavior got him kicked out of the party. Ennabe and other guests escorted
Garcia and his friends to their car. As they left, one of Garcia’s friends spit on Ennabe, which led to a chase into the street.
Garcia, now driving, ran over Ennabe, causing severe injuries. Ennabe later died from those injuries.

If you compare the above paragraphs to what you read in the Ennabe v. Manosa opinion, you can see that the legally significant
facts are included in detail, whereas contextual facts (most notably the facts about the accident and Ennabe’s injuries) are merely
summarized.

Now that you have the Procedural History, Disposition, Applicable Statutes and Facts of the Ennabe v. Manosa decision, you have
a good foundation for understanding and writing the case brief sections that explain the Court of Appeals’ legal analysis: The
Issues, Holdings, and Reasoning sections.

Contributors

4: Case Briefing - Procedural History, Disposition, Applicable Statutes and Facts is shared under a CC BY-SA 4.0 license and was
authored, remixed, and/or curated by Beth R. Pless, J.D. (Northeast Wisconsin Technical College) & edited and curated by James
C. Harman, Assistant Professor, Santa Ana College.

This page titled 4: Case Briefing - Procedural History, Disposition, Applicable Statutes and Facts is shared under a CC BY 4.0 license and was
authored, remixed, and/or curated by Beth R. Pless, J.D. (Northeast Wisconsin Technical College).
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5: Case Briefing - Issues and Holdings

In this chapter, we are going to explore what goes into writing the Issues and Holdings sections of your case brief. These sections
go right after your Applicable Statute(s) section. In these two sections, we begin to explain the reviewing court’s legal analysis.

We will be continuing to write a case brief for the Ennabe v. Manosa opinion decision from the California Supreme Court --

click here to open the decision.

ISSUES

The Issue(s) contain the legal question(s) the court is deciding in the case. What are the parties arguing about? What legal
question(s) are you hoping to answer by reading and understanding the court’s decision? Some court decisions focus on only one
legal question; others analyze two or more closely related legal questions. The purpose of the Issues section of your case brief is to
identify each legal question the reviewing court analyzed in its decision.

Finding and Understanding the Issues

The Issue has two components that must be included. The first component is the legal standard. The second component consists of
the legally significant facts or circumstances to which the reviewing court applied the legal standard in its decision.

The Legal Standard

The first component of the Issue is the legal standard. The legal standard comes from the statutory language, precedent or other
legal authority the reviewing court is interpreting and/or applying to the parties in the case. Legal standards often involve questions
such as

o What does the legal authority (for example, a statute) require or prohibit?
e How are specific words or phrases in the legal authority defined?
o What does a party have to prove to successfully assert the claim or defense involved in the case?

If the decision you are briefing has an Applicable Statute (or Administrative Regulation), this is a good starting point for finding
and understanding the legal standard. The next step is to identify the specific legal standard(s) the reviewing court analyzed in its
decision that guided its application of the statutory requirements to the parties involved in the appeal.

Finding the legal standard(s) in the decision can be tricky. Sometimes the decision expressly identifies them. Other times, you can
“reverse engineer” the legal standard by finding the reviewing court’s legal conclusions — kind of like what happens on the game
show Jeopardy!© where contestants are given the answer and need to come up with the question. And still other times, the
reviewing court identifies the legal standard through statements about the parties’ arguments or contentions on appeal.

More often, you need to hunt for the legal standard(s) while you carefully and thoroughly read the entire decision for perhaps the
second or third time. As you read the decision, use a highlighter to mark all of the places the reviewing court discusses the legal
authority being interpreted/applied. Then, reread what you’ve highlighted and look for the legal issue “indicator language” such as
or similar to the following phrases:

o “The issue (or question) before this Court is...”

e “The parties raise the following issues (or questions) on appeal ...”

e “We hold (or conclude) that ...” (using the answer to identify the legal question)

o “Appellant (or other party designation or name) argues (or contents) that ...” (using the parties’ arguments to identify the legal
question)

As you will recall, we identified the Applicable Statute in the Ennabe v. Manosa opinion:

Bus. & Prof. Code, § 25602.1: "Notwithstanding subdivision (b) of Section 25602, a cause of action may be brought by or
on behalf of any person who has suffered injury or death against any person licensed, or required to be licensed, pursuant
to Section 23300, or any person authorized by the federal government to sell alcoholic beverages on a military base or
other federal enclave, who sells, furnishes, gives or causes to be sold, furnished or given away any alcoholic beverage,
and any other person who sells, or causes to be sold, any alcoholic beverage, to any obviously intoxicated minor where the
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furnishing, sale or giving of that beverage to the minor is the proximate cause of the personal injury or death sustained by
that person. "

You may have noticed during your previous read-through of the Ennabe v. Manosa opinion that the reviewing court used headings
or topic titles to guide the reader through its analysis. On Page 6 of the opinion, you see the heading/topic title, "II. Discussion." In
the paragraph following this heading, the Court wrote:

With this statutory scheme in mind, we turn to the merits. For purposes of
our review following a grant of summary judgment, given properly pleaded facts
and viewing the evidence favorably to the nonmoving party (here, plaintiffs), we
may assume that Thomas Garcia was underage 1! that he paid to enter Manosa’s
party, that he was obviously intoxicated, that he consumed some of the alcoholic
beverages Manosa had provided for guests, that Manosa was not licensed to sell
alcohol, and that Garcia’s intoxication was the proximate cause of Andrew
Ennabe’s death. Manosa contends she cannot be liable for Ennabe’s death
because, as a social host, she is entitled to civil immunity under both section
25602, subdivision (b) and Civil Code section 1714, subdivision (c).

In order to resolve this question, we first discuss whether the Business and
Professions Code applies to a purported social host such as Manosa. Finding that
it does, we then examine whether Manosa sold alcohol within the meaning of
section 25602.1. As we explain, we find the Business and Professions Code
applies here, and that Manosa’s actions constituted a sale rendering her potentially
liable as a person who sold alcohol to an obviously intoxicated minor.

Here, the Supreme Court previously identified a summary judgment motion should only be granted if no issues of fact are at issue
and one party under the law is entitled to win the case. Moreover, the court said it would be reviewing the case "de novo," that is
without deference to the rulings of the courts below it. In reviewing the decision of the Court of Appeals, the Supreme Court said it
would resolve any doubts about the evidence in favor of the party opposing summary judgment, i.e. Ennabe. For the Ennabe v.
Manosa case, this standard of review means if there are facts at issue on whether Manosa sold alcohol to an obviously intoxicated
minor (Garcia), then Manosa should not have won her summary judgment motion in the Superior Court.

The Legally Significant Facts

The second component of the Issue, the legally significant facts, gives us context for understanding the legal standard and how it is
applied to the parties in the appeal. It tells us what the case is really about. Identifying the legally significant facts also gives us
useful information we can use later on when we want to compare the decision we are briefing to other decisions discussing similar
Issues as part of our macro-synthesis.

When you are looking for the legally significant facts, think of it asking, “Why are we here?” It can be helpful to think of the
following questions:

o What happened that is raising the legal question for the reviewing court?
o What did the parties do (or not do) that is making the reviewing court question whether the legal standard has been met (or has

been violated, or should be applied to the parties)
o What conduct or facts are the parties arguing about?
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Previously, we wrote the Facts section of our case brief, which contains all of the legally significant and contextual facts for the
entire appeal. For our Issue, we want to pull out only the facts the reviewing court stated were legally significant when it was
determining whether Manosa purchased alcohol for Garcia. Again, let's look to the Supreme Court's repeat of the pertinent facts in
the discussion section. On Page 31 of the Ennabe v. Manosa opinion, the court said that because Plaintiff had evidence that,
"defendant Manosa charged an entrance fee to her party which enabled party guests to drink the alcoholic beverages she provided"
the court could conclude for purposes of reviewing the summary judgment motion that Manosa, "sold such beverages (or caused
them to be sold)."

Remember, if the reviewing court repeats facts in its decision, they are probably pretty important.

For each legal authority (or word or phrase in the legal authority), you will want to repeat the process above: first, identify the
specific legal standard. Then, identify the legally significant facts relating to each legal standard.

Writing the Issue Section

There are a few different ways to structure your Issues. Some people like to use Roman numerals (I, II, IIT) for the legal standard
and capital letters (A, B, C) when listing the legally significant facts relevant to each legal standard. Other people like to use Arabic
numerals (1, 2, 3) for the legal standard and lowercased letters (a, b, c) or bullets when listing the legally significant facts relevant
to each legal standard. Still other people like to write the Issue in one sentence (this works best with short legal standards and only
a few facts). Regardless of the structure you use, be sure to phrase each issue as a question.

I also recommend using a formula similar to what you see below for writing your Issues, to make sure you include both the legal
standard and the legally significant facts:

Is [legal standard, specifically described] met when the facts show: [legally significant facts relevant to the legal standard]?

We’ll use the Ennabe’s appeal in the Ennabe v. Manosa opinion to write the Issue step by step.

Step 1: Write the legal standard.

Make sure you are writing your legal standard as narrowly as possible, focusing on the words or phrases the reviewing court is
interpreting or applying in its decision. You may even want to refer to the legal authority from which you got the legal standard. Do
not, however, just generally describe the legal standard. Most importantly, resist the temptation to copy and paste from the
reviewing court’s decision. Write it in your own words.

v/ Example

Here is a good example of the legal standard:

1. Does a person “sell” alcohol to an underage person and potentially become liable under California Business and
Professions Code section 25602.1 when the facts show:

Here are some poor examples of the legal standard:

e Does a person violate the statute when the facts show (too broad)
o Whether a person “sells” alcohol ... (avoid starting with “whether” — it will almost always result in a grammatically
incorrect sentence fragment)

Step 2: Add a list of the legally significant facts relevant to the legal standard.

Pay close attention to which legally significant facts are relevant to the legal standard. Try not to list all of the facts of the case for
each legal standard. Also, if you are using lists, make sure each item in the list grammatically fits with the phrase “when the facts
show.”

v/ Example Issue

Here’s an example of an Issue that follows the formula suggested above:

1. Does a person “sell” alcohol to an underage person and potentially become liable under California Business and Professions
Code section 25602.1 when the facts show: (legal standard)

https://socialsci.libretexts.org/@go/page/230470


https://libretexts.org/
https://creativecommons.org/licenses/by/4.0/
https://socialsci.libretexts.org/@go/page/230470?pdf

LibreTexts"

a. The person furnished alcohol to obviously intoxicated minors at a party; (legally significant
fact)

b. The person charged for entry to the party, with entry entitling guests to consume alcohol;
(legally significant fact)

c. The obviously intoxicated minor guest consumed alcohol at the party. (legally significant fact)

Step 3: Cross-check your list of legally significant facts against the Facts section of your case brief.

It’s important to make sure that all of the facts you list in your Issues are also included in the Facts section of your case brief. Yes,
it’s repetitious; that repetition helps to strengthen your (and your reader’s) understanding of the decision being briefed. While
you’re reviewing the Facts section of your case brief, decide whether you want to add contextual facts to your Issue to flesh out the
story or make it more interesting. If you’re going to make a mistake regarding which facts to include as part of your Issue, it’s
better to make the mistake of including facts that don’t really matter, rather than leaving out crucial facts.

Step 4: Make sure the question in the Issue can be answered “Yes” or “No” without extra clarification.

The question asked in your Issue will be answered in the Holding. You want to make sure that, based on what you read in the
decision, the answer to the question is clearly either “yes” or “no” and not “maybe” or “both yes and no.”

Step 5: Repeat steps 1-4 for each additional legal standard.

Even if the legal standards come from the same legal authority or overlap somewhat, write a separate Issue for each one analyzed
by the reviewing court. For example, if the court in Ennabe v. Manosa also analyzed whether the minor defendants’ behavior
constituted dispensing alcohol, or giving alcohol away, those would each be a separate Issue — even though the same legally
significant facts would be relevant to each Issue. That means you’d have 3 issues with 3 different legal standards (one for
procuring, one for dispensing, and one for giving away) with very similar legally significant facts (though I would add facts about
everyone serving themselves alcohol, or perhaps that the person purchased the alcohol with no intent to consume it himself).
Writing closely related Issues separately also avoids potential problems when writing the Holding, such as needing to explain that
the reviewing court answered one legal standard identified in the Issue with a “yes” answer and another legal standard in that same
Issue with a “no” answer.

Step 6: Review your Issues for consistency.

Excellent legal writing is internally consistent with respect to structure and details. Some things to check:
o Is your main numbering system consistent across all Issues (I, IL, Il or 1, 2, 3, or A, B, C)?

e Are the verb tenses consistent across all Issues (past tense or present tense)?

o Are the nouns consistent across all Issues (plural nouns or singular nouns, for example)?
e Are all Issues phrased as questions?

Take the time to make sure your Issues accurately describe the legal standard and legally significant facts analyzed in the decision,
are written well, and are complete before moving on to writing your Holdings. It will definitely make writing your Holdings easier!
Writing the Holding Section

Once you have your Issue section written, writing the Holding section is super easy, at least if you are using the format required in
this class! In this class, the Holdings simply answer the questions raised in the Issues, with no extra explanation (sometimes
referred to as using “mirror image” language). Here are the steps:

Step 1: Copy and paste your Issues into the Holding section.

After you title the Holding section, this really is the next step! Then make sure that the main numbering system of the Holdings
matches the main numbering system of the Issues.

Step 2: Add “Yes” or “No” to the beginning of each Issue.

How did the reviewing court answer the question you asked in the Issue? If you wrote the Issue correctly, it should be either “yes”

or uno ”»
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Step 3: Revise the grammar and punctuation in each Holding to a statement.

You wrote your Issue as a question. The holding needs to be a statement that starts with “yes” or “no.” That means you’ll need to
change some words or word order and change the final punctuation from a question mark to a period. Here is what our holding
would look like (the changes are highlighted in yellow):

v Example Holding

Here’s an example of a Holding that answers the example Issue above:
1. Yes. A person does “sell” alcohol to an underage person and potentially become liable under California Business and
Professions Code section 25602.1 when the facts show: (legal standard)

a. The person furnished alcohol to obviously intoxicated minors at a party;

b. The person charged for entry to the party, with entry entitling guests to consume alcohol;
c. The obviously intoxicated minor guest consumed alcohol at the party.

Now that you have the Procedural History, Disposition, Applicable Statutes, Facts, Issues and Holdings of the Ennabe v. Manosa
decision, you have a good foundation for understanding and writing the case brief section that explains the California Supreme
Court's legal analysis in detail: The Reasoning section.

Contributors

5: Case Briefing - Issues and Holdings is shared under a CC BY-SA 4.0 license and was authored, remixed, and/or curated by Beth
R. Pless, J.D. (Northeast Wisconsin Technical College) & edited and curated by James C. Harman, Assistant Professor, Santa Ana
College.

This page titled 5: Case Briefing - Issues and Holdings is shared under a CC BY 4.0 license and was authored, remixed, and/or curated by Beth R.

Pless, J.D. (Northeast Wisconsin Technical College).
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6: Case Briefing - Reasoning

In this chapter, we are going to explore what goes into writing the most important section of your case brief: the Reasoning Section.
This section goes right after the Facts section and before the Disposition section. In this section, we explain in detail the reviewing
court’s legal analysis.

We will be continuing to write a case brief for the Ennabe v. Manosa decision from the California Supreme Court -- click

here to open the decision.

REASONING

The reasoning section is perhaps the most important component to your understanding of the decision. While the issue and holding
sections tell you what the law is, the reasoning section tells you why the law is what it is. Later on, when you write your legal
research memo, you will rely heavily on the reasoning section to help you clearly define the legal rule of the case. It will also help
you with your application section. The reasoning gives you the ability to use a case that is on point to make an analogy to your
client’s facts and predict a legal outcome for your client.

Finding and Understanding the Reasoning

Many reviewing courts label sections of the decision containing the legal analysis of the Issues as “Analysis” (pretty creative,
right?) or "Discussion." Sometimes, as with the Ennabe v. Manosa opinion, the courts use topic titles or headings to guide the
reader through its analysis. Even so, during your careful and thorough rereading of the opinion, it can be helpful to mark the parts
of the decision where the reviewing court:

o Specifically identifies the legal standard being interpreted/applied, as well as the source of the legal standard (for example, a
statute);

o Identifies the tools it used to interpret those words/phrases;

o Explains the meaning of the words or phrases in the legal authority it is interpreting/applying;

e Describes why it has concluded the words or phrases mean what it says they mean;

o Applies its interpretation of the legal authority to the facts involved in the appeal; and

o Explains the “yes” or “no” answer in its holding and reaches a conclusion.

Thinking about the reviewing court’s reasoning as involving each component above will help you to write a complete and detailed
Reasoning section. Let’s take a closer look at each of these components in the context of the reasoning applied by the Supreme
Court in Ennabe v. Manosa to explain the holding we identified in the previous chapter:

v Example Holding

1. Yes. A person does “sell” alcohol to an underage person and potentially become liable under California Business and
Professions Code section 25602.1 when the facts show: (legal standard)

1. The person furnished alcohol to obviously intoxicated minors at a party;
2. The person charged for entry to the party, with entry entitling guests to consume alcohol;
3. The obviously intoxiicated minor guest consumed alcohol at the party.

The Legal Standard

We know from our previous readings of the decision that the legal standard relevant to the case is whether Manosa sold or caused
to be sold alcohol to an obviously intoxicated minor. If evidence before the court identifies those facts, then Manosa may be liable
for injuries caused by the minor under Business and Professions Code section 25602.1.

Tools Used to Interpret the Legal Authority

A good first step in this part of our analysis is to determine why the interpretation is necessary. You would think that it’s always
clear what words or phrases really mean but that’s not always true in the legal field, especially when it comes to words or phrases
in legal authorities. The inherent imprecision of the written English language, coupled with the lack of opportunity to ask for
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clarification or meaning from the people who wrote the legal authorities, means that we need to refer to other authorities to figure
out the precise and intended meaning of the words used.

When a word or phrase is not defined within the statute itself, courts use a wide variety of tools to determine precise and intended
meaning of the words used. These tools include

o References to dictionaries and other secondary sources

o References to related statutes/admin rules

o History of the statute (previous language and interpretation)

o References to other case law

o The parties’ arguments if the Court used them to further explain the interpretation

Dictionaries/Secondary sources. As stated in Pages 18-19 of the Ennabe v. Manosa opinion, a basic rule of statutory interpretation
is that words are to be given their “plain” and “ordinary” meaning. Of course, the best resource for finding a word’s plain and
ordinary meaning is a dictionary. The reviewing court may also refer to a secondary source such as the Restatement of Torts or a
scholarly legal article. If the reviewing court used a dictionary, this is expressly stated in the decision.

Related statutes. Most states group together statutes that relate to the same topic. For example, statutory rules governing the
regulation of alcohol are codified in the Alcoholic Beverage Control Act. (Bus. & Prof. Code, § 23000 et seq.) The act contains
definitions for terms used within the act, including "sale" as discussed by the Supreme Court in the Ennabe v. Manosa:

The ABC Act is division 9 of the Business and Professions Code,
beginning with section 23000. The preliminary provisions of the ABC Act set
forth basic definitions for the act, which “govern the construction of this division”
“[u]nless the context otherwise requires.” (§ 23002.) Section 23025 defines the
terms “sell,” “sale,” and “to sell” as including “any transaction whereby, for any
consideration, title to alcoholic beverages is transferred from one person to
another.” (Ttalics added.) Because sections 25602 and 25602.1 also appear in the
ABC Act, section 23025’s definition of “sale” applies to those sections. We thus
agree with the Department of ABC that the definition of a sale of alcoholic

beverages in section 23025 applies to section 25602.1.

Statutory history. Another important tool for statutory interpretation is to look at the history of the statute to see if any of language
has been changed, added, or removed. Courts are required to presume that every word in a statute was intentionally included and
has important meaning. Thus, if the legislature made changes to previous statutory language, those changes were intended to
change the fundamental meaning and/or application of the statutory language. We see a discussion of statutory history of the
Alcoholic Beverage Control Act in Pages 20-22 of the Ennabe v. Manosa opinion.

Other case law. As you know, the rule of stare decisis and precedent practically guarantee that the reviewing court will rely on
previous court decisions that interpreted the statute. Typically, reviewing courts will start by summarizing the interpretation
contained in the precedent, and how that interpretation was applied to the facts in the precedent. From there, the reviewing court
will determine how the precedent should shape the reviewing court’s interpretation and application of the statutory language to the
facts in front of it.

Sometimes the discussion of precedent is lengthier, especially if there are several precedents to consider, if the interpretation/legal
standard has been evolving, or if the application of the legal standard is very fact intensive. It can feel tedious to read through a
long discussion of history or the discussion of several different precedents; however, it is time well spent. Knowing the history
gives you a greater context for understanding why a word or phrase has been interpreted and applied a certain way in the past; this
in turn can help you to understand why the court that wrote the decision you are briefing interpreted and applied that same word or

@ 0 @ https://socialsci.libretexts.org/@go/page/230471



https://libretexts.org/
https://creativecommons.org/licenses/by/4.0/
https://socialsci.libretexts.org/@go/page/230471?pdf

LibreTexts"

phrase — or a slightly different word or phrase — the way it did. Knowing the facts of precedents that have interpreted and applied
the same (or similar) legal standard gives you a better handle on which facts are legally significant, as well as which facts are most
likely to result in the same or a different outcome as that contained in the precedents or in the decision you are briefing. Seeing and
understanding these nuances will lead to a more accurate understanding of the legal standard, and better predictions of how the
legal standard may impact your client.

When dealing with statutes, the reviewing court may go beyond precedent interpreting and applying the statutory language and
include a discussion of what the law required before the statute was enacted. This can also provide valuable insight, as sometimes
the legislature enacts statutes in response to a court decision. For example, on Page 7 of the Ennabe v. Manosa opinion the
Supreme Court discussed the history of immunity in the furnishing of acholic beverages to set the stage for its description of the
current state of the law:

For the better part the 20th century, California case law held that a person
who furnished alcoholic beverages to another person was not liable for any
damages resulting from the latter’s intoxication. (Cole v. Rush (1955) 45 Cal.2d
345; Fleckner v. Dionne (1949) 94 Cal.App.2d 246; Hitson v. Dwyer (1943) 61
Cal. App.2d 803; see also Lammers v. Pacific Electric Ry. Co. (1921) 186 Cal. 379
[dictum].) The Legislature acquiesced in these decisions, also known as dramshop
laws, by declining to enact a contrary statutory scheme that would permit civil
hability (Cole, supra, at p. 355 [noting the Legislature’s failure to change the law
despite making numerous other statutory changes “is indicative of an intent to
leave the law as it stands in the aspects not amended™]), although it enacted
legislation making the selling or furnishing of an alcoholic beverage to an
obviously intoxicated person a misdemeanor in 1953 (former § 25602).% This
court first departed from the general common law rule of nonliability in 1971
when, noting the trend in a majority of other states, we ruled that a vendor could
be liable for selling alcoholic beverages to an obviously intoxicated person who
thereafter inflicted injury on third persons. (Vesely v. Sager, supra, 5 Cal.3d 153.)

Understanding the relationship between the common law that existed prior to the enactment of the specific statutory language being
interpreted is vital to understanding what the legislature intended the word or phrase in question to mean.

The parties’ arguments. The reviewing court’s responses to various arguments from the parties’ lawyers as to how the legal
standard should be interpreted or applied can provide insight into (more often than not) how the reviewing court believes the legal
standard should not be interpreted or applied. When this occurs, the reviewing court will describe the party’s argument and then
accept or reject it. Reviewing courts will typically use language such as “we disagree” or “we are not persuaded” to See, for
example, the following language in the Ennabe v. Manosa opinion:
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Defendant further argues that our interpretation of section 25602.1 will
yield irrational results because some guests will pay but not drink, some will drink
an alcoholic beverage provided by someone other than the host, and some will
enter the party without being charged. To have liability turn on such facts,
defendant argues, is absurd. (See [ re J 7. (2002) 29 Cal.4th 200, 210 [“courts
will not give statutory language a literal meaning if doing so would result in
absurd consequences”].) We disagree. If a paying guest does not drink, there can
be no liability, because section 25602.1 requires that the sale of alcohol be the
proximate cause of the injury. If the guest drinks a beverage provided by someone
other than the host, the same result obtamns because the host’s sale of alcohol
cannot be said to have been the cause of the minor’s intoxication and hence the
injury. Finally. for guests who pay no admission charge the host retains her
immunity, because without consideration there can be no sale under section
23025. The final category of section 25602.1, permitting liability for “any other
person who sells,” requires proof of a sale (that is, a transaction for consideration),
and 1s not irrational for distinguishing between paying and nonpaying partygoers.
In any event, a social host can retain her immunity by simply refraiming from
charging any of her invited guests.

Keep in mind that the reviewing court may use one of the tools discussed above or may use many of them. Even if you are briefing

a case of first impression, meaning there is no controlling precedent, you will still see at least one of these interpretation tools being
used.

Interpretation of the Legal Authority

Once you have pondered all of the interpretation tools used by the reviewing court, it’s time to move on to the reviewing court’s
actual interpretation. Most often in more recently written decisions, the reviewing court will express its interpretation based on all
of the tools it used very neatly, in a paragraph that comes after its discussion of the tools themselves. Look for language such as
“We conclude” or “Based on the above” or other phrases that seem to show that you’re about to read the interpretation. For
example:

In sum, we conclude that if, as indicated by plaintiff’s evidence in
opposition to the summary judgment motion, defendant Manosa charged an
entrance fee to her party which enabled party guests to drink the alcoholic
beverages she provided, she sold such beverages (or caused them to be sold)
within the meaning of section 23025, and can be liable for Ennabe’s death under
25602.1"s exception to immunity for persons who sell alcoholic beverages to

obviously imntoxicated minors.
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In older decisions, you may have to piece together the actual interpretation based on what the reviewing court said when it
separately discussed each tool it used to interpret the legal authority. One of the best ways to do this is to write the reviewing
court’s statements about how it used each tool on a separate piece of paper so that you can see how they interrelate and form a
detailed explanation of the reviewing court’s determination of the meaning of the word or phrase being interpreted.

Facts of the case relevant to the application of the Legal Standard

Once the reviewing court has determined the appropriate meaning/interpretation of the legal standard, it’s time to apply that
interpretation to the parties’ facts. As you know from reading previous chapters, many times a decision will contain a section titled
“Background” or “Facts.” Be aware that this section in the decision will certainly contain most of the legally significant facts, but
not necessarily all of them. Not only that, but a complete understanding of the legal standard and its potential impact on your client
requires that you know which specific facts are legally significant to the particular word or phrase on which you’ve been focusing.

As mentioned in the chapter covering Issues and Holdings, these are the facts that tell us what the case is really all about, and why
we are here. Frequently, when discussing the interpretation of the legal standard, the reviewing court will repeat the legally
significant facts that are directly related to that legal standard. Remember, if the reviewing court repeats facts in its decision, they
are probably pretty important.

In Ennabe v. Manosa, we now know that for purposes of Business and Professions Code section 25602.1, "sell" includes charging a
fee to enter a place where guests can, but are not required to, consume alcohol. The reviewing court repeated the following facts
directly related to the interpretation: “defendant Manosa charged an

entrance fee to her party which enabled party guests to drink the alcoholic."”

Conclusion of the Reviewing Court

At its most basic, the reviewing court’s conclusion is simply its determination as to whether and how the legal standard applies to
the parties in the appeal. Were all of the requirements met? Is one of the parties liable, or guilty, or otherwise responsible? Does the
legal standard apply? Keep in mind that there is often a broader question the reviewing court needs to answer, beyond the meaning
of the word or phrase in the legal standard. In Ennabe v. Manosa, that broader question was whether an individual who sold alcohol
to an obviously intoxicated minor could be held responsible for injuries caused by the minor. Now that we know that prohibited
“sold” includes charging money for entry to a party where guests may consume alcohol, and Manosa directed that charge, we see
why the Supreme Court concluded that Manosa may be liable for Ennabe's injuries.

Writing the Reasoning Section.

The first thing you should do is go back and look at how you structured your Issues and Holdings (Roman numerals, capital letters,
Arabic numerals), because you will want to structure your Reasoning section the same way. That means Issue 1, Holding 1, and
Reasoning 1 all relate to the same legal standard.

I also recommend using a formula similar to what you see in the steps below for writing your Reasoning sections. This makes it
less likely you’ll forget a component of the Reasoning section. Using the same structure repeatedly also helps with writer’s block,
and the consistency makes your writing more predictable and easier to follow.

We’ll use the Ennabe v. Manosa Supreme Court opinion decision to write the Reasoning section step by step.

Step 1: Write the legal standard.

The best place to start is by copying the legal standard from the Issue that you are discussing. If necessary, simplify it: don’t include
any facts unless the sentence doesn’t make sense without them. Decide whether you want to write your legal standard as a question
or as a statement (and you’ll want to be consistent in all of your Reasoning sections).

Here is what we wrote for our legal standard component of the Issue:

Does a person “sell” alcohol to an underage person and potentially become liable under California Business and Professions
Code section 25602.1?

We’ll want to revise the sentence so that it makes sense, and also so that it is not unnecessarily repetitive of other sentences we
know we will write in this same Reasoning section. Because we’ll be citing the statute containing the legal standard in the next
sentence, it’s not necessary to also cite the statute in our legal standard sentence. Here’s what our first revision might look like:
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Does a person “sell” alcohol to an underage person?

Obviously, this sentence needs some factual context. Adding a few facts and further revising the sentence makes it much clearer
what is going to be discussed:

Has a person who charged money for minors to enter a party where they could consume alcohol "sold" alcohol to such
minors?

Now we know what legal standard will be discussed, and in what context. Notice how the legal standard is narrowly stated — has a
person sold alcohol — rather than broadly stated (is the person liable). Writing the legal standard narrowly keeps the discussion
focused, and also makes it easier to end the discussion with a sentence that answers the question directly.

Step 2: Specify the portion of the statute, administrative rule or common law containing the legal standard.

Next, expressly refer to the statutory language that forms the basis for the legal standard. The easiest and most accurate way to do
this is start by copying the statutory language from your Applicable Statute section (make sure you use quotation marks!), along
with its correct and complete California Style Manual citation.

"Notwithstanding subdivision (b) of Section 25602, a cause of action may be brought by or on behalf of any person who has
suffered injury or death against any person licensed, or required to be licensed, pursuant to Section 23300, or any person
authorized by the federal government to sell alcoholic beverages on a military base or other federal enclave, who sells,
furnishes, gives or causes to be sold, furnished or given away any alcoholic beverage, and any other person who sells, or
causes to be sold, any alcoholic beverage, to any obviously intoxicated minor where the furnishing, sale or giving of that
beverage to the minor is the proximate cause of the personal injury or death sustained by that person." Bus. & Prof. Code, §
25602.1

Then, revise the sentence by removing any parts of the statutory language that are not part of the legal standard you are discussing.

“a cause of action may be brought...against...any other person who sells, or causes to be sold, any alcoholic beverage, to any
obviously intoxicated minor where the furnishing, sale or giving of that beverage to the minor is the proximate cause of the
personal injury or death sustained by that person." Bus. & Prof. Code, § 25602.1

Finally, add a transitional phrase that makes your writing flow well from the first sentence containing the legal standard to this
sentence. You have a couple of options here, depending on your writing style. Here are two examples:

California law provides, in relevant part, “a cause of action may be brought...against...any other person who sells, or causes
to be sold, any alcoholic beverage, to any obviously intoxicated minor where the furnishing, sale or giving of that beverage
to the minor is the proximate cause of the personal injury or death sustained by that person."” Bus. & Prof. Code, § 25602.1

Of course, there are other ways to correctly write this sentence. The key is to make sure you include the specific language, you cite
the statute involved, and you like the way the sentence sounds when you read it out loud.

Step 3: Briefly explain why interpretation is necessary.

The reviewing court may have expressly written in its decision why interpretation is necessary. Other times, you have to
extrapolate the reason(s) interpretation is necessary based on your thorough reading of the decision. The most common reasons are:

o the word or phrase that forms the basis of the legal standard is not defined in the statute or in related statutes
o the word or phrase that forms the basis of the legal standard was changed from the original language of the statute
o the legal standard is fact intensive, and this is the first time this particular fact scenario has been presented to a court

The explanation should be simple and brief — just enough to let the reader know why we’re here, and what some of the
interpretation tools are likely to be. For example, in the Ennabe v. Manosa case, the word “sell” wasn’t defined in Business and
Professions Code section 25602.1, so the Supreme Court relied on other provisions of the Alcoholic Beverage Act as its primary
interpretation tool. Here’s an example of a very simple sentence that expresses why interpretation is necessary and provides a good
segue into the interpretation tool:

The word “sell” is not defined in this statute; but, the word is defined in other governing provisions of the Alcoholic
Beverage Control Act.
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Here are some sentences that could be used in other circumstances:

e The word “xxx” is not defined in this statute; however, a related statute defines the word as “....” [cite the related statute]

o The word “xxx” is not defined in this statute; thus, the reviewing court looked to [other caselaw, or secondary sources, or ...] to
guide its understanding of the meaning of the word.

e The previous version of this statute [did not contain this word, or contained these words]; thus, the statute’s history was
examined.

o This is the first time the word “xxx” has been applied to the facts involved in the present case.

Again, there are other ways to correctly write this sentence. The key is to — at a minimum — specifically describe the reason the
reviewing court needed to interpret the legal standard. It’s important to use your own words and make sure you like the way the
sentence sounds when you read it out loud.

Step 4: Describe in detail the tools used to interpret the authority.

Typically, a decision will cite numerous cases and other primary (as well as secondary) legal authorities as part of its reasoning. It
is not necessary for the brief to include a listing of all of these authorities. It is the court's reasoning that is important, not the
specific authorities which are given in support of that reasoning. That being said, the purpose of the brief is to help you understand
how the decision impacts your client’s legal question(s). If you feel you will benefit more from including citations to all of the
authorities the reviewing court used to interpret the authority, then by all means, include them.

The Ennabe v. Miller court used a different provision of the Alcoholic Beverage Control Act to interpret the word “sell.” Here’s
how that tool might be discussed:

Business and Professions Code section 23025, a provision of the Alcoholic Beverage Control Act, defined the term “sell" as
including, “any transaction whereby, for any consideration, title to alcoholic beverages is transferred from one person to
another.”

Regardless of whether you include the citations, make sure you fully discuss each type of interpretation tool before moving on to
the next one.

Remember, if you decide to use citations in your Reasoning section, you must use proper California Style Manual citation form!

Step 5: Expressly state how the reviewing court interpreted the legal standard.

This can be as simple as writing, “Based on the above, the Court defined the word xxx as follows ....” As simple as it is, actually
writing how the reviewing court defined or interpreted the legal standard is an important way to “tie up” your discussion of all of
the interpretation tools.

Charging money toward the entry to a party where alcohol may be consumed is a transaction where consideration is provided
that transfers title to alcoholic beverages from one person to another.

It also provides a nice guide for writing the next part of your Reasoning section — an explanation of how the reviewing court
applied its interpretation to the facts in the appeal.

Step 6: Describe in detail the legally significant facts to which the reviewing court applied the legal standard

This part of your reasoning section should be contained in its own paragraph and start with a transition to signal the reader you are
done discussing the reviewing court’s interpretation of the legal standard. Again, you have a lot of options, such as “In this case” or
“In this appeal” or “The Court applied its interpretation to the following facts ...” Then, using the interpretation you wrote in Step
5, detail the legally significant facts that are relevant to the legal standard and its interpretation:

In this case, Manosa charged or caused to be charged a fee to obviously intoxicated minors for entry to the party where
alcoholic beverages were available for guests to consume. This demonstrates the consideration necessary to transfer title
from Manosa to the minor guests for the purposes of a "sale" of alcoholic beverages.

Again, use your own words, resisting the temptation to just copy and paste from the reviewing court’s decision. Make sure that all
the facts you write about in your Reasoning Section are also contained in your Facts section.
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Step 7: Write the reviewing court’s conclusion to the question contained in the legal standard.

This final step in writing the Reasoning section is simple, yet important. It’s the end of the story, like the final reveal of the
murderer’s identity in a whodunnit novel. Even though we already know the end of the story, there’s a certain satisfaction in being
able to say to yourself after the final reveal, “Yes! I knew the butler did it!” Although a case brief Reasoning section isn’t as
exciting as a murder mystery, it’s still useful to end the story with the direct answer to the question raised in the first sentence of the
Reasoning section. Start with a “concluding” transition (therefore, thus, hence, ergo, consequently, in conclusion), and then answer
the question. For example:

Therefore, by charging a fee to obviously intoxicated minors to enter a party where they could consume alcohol, Manosa
may be liable for injuries caused by those minors under Business and Professions Code section 25602.1.

Step 8: Repeat steps 1-7 for each additional Reasoning section.

Even if the legal standards come from the same legal authority or overlap somewhat, write a separate Reasoning section for each
Issue you identified in your brief. The reviewing court may use the same interpretive tools when discussing different legal
standards, and the facts may overlap as well. Don’t let that tempt you to be lazy or to just copy and paste from your other
Reasoning sections. Remember, the purpose of each Reasoning section is to help you see the nuanced meanings of different words,
and how they are applied differently. Then, you will have a more accurate and complete understanding of the legal standard and its
potential impact and be better able to make an analogy to your client’s facts and predict a legal outcome for your client.

Step 9: Review your Reasoning sections for consistency.

Excellent legal writing is internally consistent with respect to structure and details. Some things to check:

¢ Do you have the same number of Issues, Holdings, and Reasoning sections?
¢ Is your main numbering system consistent across all Issues, Holdings and Reasoning sections (I, IL, IIT or 1, 2, 3, or A, B, C)?
o Does Reasoning section 1 answer the question raised in Issue 1 (and answered in Holding 1)?

Consider reading related sections out loud, in this order: Issue 1, Reasoning 1, Holding 1. Are they consistent with one another? If
you had never read the decision you are briefing, would you have a complete understanding of the issue, reasoning and holding? If
you can answer those questions, “Yes” you are on your way to an excellent case brief!

Other tips for writing the Reasoning

Don’t let your paragraphs get too long. Typically, the first paragraph of your Reasoning section will be limited to the sentences
containing the legal standard, the statute (or other authority) that forms the basis of the legal standard, and the reason interpretation
is necessary. Whether you discuss several interpretation tools or just one interpretation tool in a single paragraph depends on how
much detail you include in your discussion. Keep in mind that generally, paragraphs should contain at least two, but not more than

four or five sentences.
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7: Case Briefing - Put it all Together

Now that you’ve learned how to draft each of the case brief components separately, it’s time to put the components together in the
correct order. After that you’ll want to carefully review and revise your case brief. This chapter contains some suggested steps and,
at the end, a checklist for completing this process.

Step 1: Write the complete citation of the decision you are briefing.

The complete and proper citation for the case goes at the top of your brief. It will include the name of the case (italicized), followed
by a citation to the reporters in which the case is found. In California, this would always include the official California Reports, and
may include citations to unofficial regional reporters, i.e. the California Reporter and the Pacific Reporter. Don't forget to ensure
you are using proper California Style Manual citation format.

Step 2: Put the case brief components in the correct order.

Remember, this is the case briefing structure we use in this class. Components 2-8 are labeled within the brief.

. Complete citation of the case being briefed
. Procedural history

. Applicable statutes

Issues

Holdings

. Facts

. Reasoning

© N DU A WN R

. Disposition

Step 3: Check the case brief components for accuracy and completeness.

Revision is an important part of excellent legal writing. Re-read the court decision first. Then, review each component of your brief
to make sure what you wrote in your brief accurately reflects the reviewing court’s decision. Some common errors to avoid in each
component:

o Procedural History

® failing to adequately identify the parties involved in the appeal with unique names and with their party designations
(plaintiff, defendant, appellant, respondent, petitioner).

® failing to describe the procedural action that is being appealed (motion granted, motion denied, judgment entered, etc.).
® including what the reviewing court did in its decision.
o Applicable Statute(s)
® writing the reviewing court’s interpretation of the statute(s) rather than the actual statutory language.
® failing to use quotation marks when copying/pasting the actual statutory language.
® failing to include all statutes related to the legal standard identified in your Issue section.
® failing to include the complete citation of the statute(s).
o Issue(s)

® writing the legal standard too broadly (is someone liable, guilty, responsible, etc.) rather than focusing on the word or
phrase being interpreted and applied.

® failing to include a list of legally significant facts related to the legal standard.
® including facts in the Issue section that are not also included in the Facts section.
o Holding(s)

® failing to start with yes/no (based on how the reviewing court answered the question in its decision).
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® inaccurately answering the issue(s) yes/no (based on how the reviewing court answered the question in its decision).
® adding explanations or other information to your holding(s) not contained in your issue(s).
+ Facts

® omitting legally significant facts, especially when they weren’t included in the reviewing court’s “background” or “facts”
section of its decision.

® omitting contextual facts that help the reader understand what happened to the parties involved in the appeal — especially
facts that are similar to your client’s facts.

® including procedural information (for example, what the trial court did with the case).

® including legal conclusions (don’t answer the question in the legal standard or make a statement that the legal standard’s
requirements were met or not met).

® including the parties’ legal arguments.
¢ Reasoning
® failing to include the statutory language that forms the basis of the legal standard.
® failing to fully explain the interpretation tools used by the reviewing court.
® failing to expressly state the reviewing court’s interpretation/definition of the word or phrases in the legal standard.
® failing to describe in detail the legally significant facts to which the reviewing court applied the legal standard.
® including facts in the Reasoning section that are not also included in the Facts section.

® failing to include a conclusion at the end of the reasoning section.

Step 4: Check the case brief components for internal consistency.

After making any necessary revisions in Step 3, you want to make sure your brief is internally consistent structurally,
grammatically, and substantively. Some items to check:

¢ Do you have the same number of Issues, Holdings, and Reasoning sections?

o Is there a one-for-one correlation between each Issue, Holding, and Reasoning Section (that is, do Issue 1, Holding 1, and
Reasoning 1 all address the same legal standard)?

¢ Do you use the same numbering system across the Issues, Holdings, and Reasoning sections?

o Are the verb tenses consistent across all Issues, Holdings, and Reasoning sections (past tense or present tense)?

e Are the names/nouns/pronouns consistent across all Issues, Holdings, and Reasoning sections (plural nouns or singular nouns,
for example)?

e Do the legal standards at the beginning of each Reasoning section match the Issue to which they relate?

¢ Do the conclusions at the end of each Reasoning section match the yes/no in the Holding to which they relate?

Step 5: Proofread the entire brief.

Don’t let things like improper citation form, errors in writing mechanics (including grammar, punctuation, capitalization), or
spelling errors ruin an otherwise great case brief! Run spell-checker — slowly and carefully! Then put the case brief aside for a
while (at least an hour); after that, run “dumb-checker” — consider slowly and carefully reading your case brief out loud.

Briefing cases might not come easily to you at first. That’s OK! Your comfort level with the skills involved in briefing a case will
increase the more you practice them.

Click here to see the completed Ennabe v. Manosa case brief.

CHECKLIST FOR DRAFTING THE CASE BRIEF
Use the checklist below to help you write your case brief.

Citation of case:
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PROCEDURAL HISTORY:
Court that decided the case: Court of Appeals Supreme Court

Name of Appellant
Name of Respondent

Name of Party who Petitioned Supreme
N/A

Court for Review
What was appealed from?
__ Trial Court Order granting:
__ Trial Court Order denying:
__Judgment in favor of:

What was the result of the Trial Court's action on the case (dismiss complaint, refuse to dismiss, someone is held liable or not
liable, etc.):

If this case is in the Supreme Court, did the Appellate Court: __ Affirm __ Reverse the Trial Court

DISPOSITION:

The reviewing court (Court that decided
th :

e case) . Court of Appeals _Supreme Court
(See what you checked in Procedural

History, above)

Did the reviewing court: __ Affirm __ Reverse the Trial Court?

What was the result of the Trial Court's action on the case (dismiss complaint, refuse to dismiss, someone is held liable or not
liable, etc.):

APPLICABLE STATUTE(S):

Words/Phrases being interpreted/applied (or entire statute,

itation of
Shatens e with emphasis on words being interpreted/applied)

__ Make sure you only have the words of the statute(s) in this section. Don’t include any of the Court’s interpretation or any facts
here.

FACTS:
__ Check the “background or “Facts” section of the Court decision
__Read through the rest of the Court decision, to see if there are more facts mentioned, or certain facts repeated
__ Double-check your facts:
__ Do you have enough facts so you can make a comparison to the client’s facts?

__ Do you have any facts that aren’t relevant to the specific parts of the statute being interpreted? If so, consider taking them
out
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ISSUE(S):

Case law facts relevant to the legal standard — what behavior
Narrow Legal Standard from Statute — use the words/phrases .
or circumstances cause us to wonder whether the statute

li
you listed above applies?

__Double-check your legal standards against the Applicable statutes

__ Double-check the facts you have listed here against your Facts section, above. Do all of the facts you have written here appear
in your Facts section?

REASONING:

Reasoning Section #1:

Explain how and why the Court interpreted and applied the statute the way it did, using IRAC Format.
Issue Legal standard only from Issue #1, above
Conclusion Answer the question above (Therefore ....)

Words of the statute(s) being interpreted
and applied in issue #1, above

Rule

Citation of the statute(s) being interpret and
applied in issue #1, above

Is there more than one statute? If so, how
are they related? Use a transition sentence
or phrase to show this

Use a transition to introduce the tools the
Court used in its Decision to interpret the
statute

Discuss the tools the Court used in its
Decision

__Dictionary?

__ Other related statutes?

__ Secondary sources (such as Restatement
of the law)?

__ Other case law interpreting this statute
or similar statutes?

Case law facts the Court used when it

applied the statute that it interpreted

__ Do all of the facts you have written here
Application appear in your Facts section, above?

__ Do you have enough facts here to help

you compare the case to our client in your

analysis section, below?
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Reasoning Section #2:

Explain how and why the Court interpreted and applied the statute the way it did, using IRAC Format.

Issue

Conclusion

Rule

Application

Legal standard only from Issue #2, above
Answer the question above (Therefore ....)

Words of the statute(s) being interpreted
and applied in issue #2, above

Citation of the statute(s) being interpret and
applied in issue #2, above

Is there more than one statute? If so, how
are they related? Use a transition sentence
or phrase to show this

Use a transition to introduce the tools the
Court used in its Decision to interpret the
statute

Discuss the tools the Court used in its
Decision

__ Dictionary?

__ Other related statutes?

__ Secondary sources (such as Restatement
of the law)?

__ Other case law interpreting this statute
or similar statutes?

Case law facts the Court used when it
applied the statute that it interpreted

__ Do all of the facts you have written here
appear in your Facts section, above?

__ Do you have enough facts here to help
you compare the case to our client in your

analysis section, below?
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Reasoning Section #3:

Explain how and why the Court interpreted and applied the statute the way it did, using IRAC Format.
Issue Legal standard only from Issue #3, above
Conclusion Answer the question above (Therefore ....)

Words of the statute(s) being interpreted
and applied in issue #3, above

Rule

Citation of the statute(s) being interpret and
applied in issue #3, above

Is there more than one statute? If so, how
are they related? Use a transition sentence
or phrase to show this

Use a transition to introduce the tools the
Court used in its Decision to interpret the
statute

Discuss the tools the Court used in its
Decision

__ Dictionary?

__ Other related statutes?

__ Secondary sources (such as Restatement
of the law)?

__ Other case law interpreting this statute
or similar statutes?

Case law facts the Court used when it

applied the statute that it interpreted

__ Do all of the facts you have written here
Application appear in your Facts section, above?

__ Do you have enough facts here to help

you compare the case to our client in your

analysis section, below?

Check your entire Reasoning section:

__Does the content of each the reasoning section match up with the content of your issues (1 matches 1, 2 matches 2, 3 matches 3,
etc.)?

Review and revise what you have so far
__Is it complete?
__Does it make sense?

__Isit internally consistent (does everything match up correctly)?
HOLDING(S):

Do not write these until you're finished revising the rest of your brief!

__ Copy and paste your issue(s)

__ Start with “Yes” or “No” depending on how the Court answered the question

__ Make changes to grammar, sentence structure and punctuation as needed to change the question to a statement.

Did you add any words or explanations that are not in your issue? __ Yes __ No
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If yes, why? __ I need to revise my issue. __ My issue is fine, I just couldn’t resist adding more (and I will take it out now)

Finalize your case brief!

__ Put Case Brief Components in Proper Order

__ Run spell-checker (make sure it checks words in all caps)

__ Run dumb-checker (carefully proofread everything you’ve written)
__Is it complete?

__Does it make sense?

__Isit internally consistent (does everything match up correctly)?
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8: Macro-Synthesis

Macro-synthesis occurs after you have completed your synthesis of each legal authority individually and it’s time to figure out how
the legal authorities relate to one another. In an earlier chapter, we used an analogy of putting together a puzzle to better understand
micro-synthesis. We now return to that analogy to better understand macro-synthesis.

You’ve pulled out all of the puzzle pieces that contain parts of the whole picture of what it would take (for example) for the People
to successfully pursue an arson conviction. You now have a huge pile of puzzle pieces in front of you. Each piece represents a legal
authority — one or two pieces might be statutes, several pieces might be court decisions, and still others might be secondary
resources (such as a section from the Restatement of Torts). After you put all of these pieces together, you’ll have the complete

picture and, hopefully, some answers to your client’s legal question.

When putting together a puzzle, most people start by sorting the puzzle pieces by shape or color, predicting how they might fit
together. Using the picture on the puzzle box as a guide, you sort each puzzle piece into its place. Look at the shape and color of the
piece: Is it an edge piece? Is it a piece of the sun or the sky? Put it in the appropriate pile.

With legal authorities, we don’t have edge pieces, but we do have guidelines about how they relate to one another. In your Legal
Research class, you learned the following hierarchy of legal authorities:

1. Codified primary sources of law
2. Common law primary sources of law
3. Secondary sources of law

Codified authorities — Constitutional provisions, Statutes, and Administrative Rules (if they apply to the client’s question) — are the
starting point, kind of like the corner and edge pieces. We need to have a good understanding of what they require/prohibit, to
whom they apply, when they apply and where they apply (micro-synthesis) before we can determine how they relate to the other
codified authorities. Some questions to ask would be:

o Which codified authority contains the general rule — the one that applies most of the time to most of the situations and people?
o Which codified authority contains definitions of words or phrases contained in the general rule?

o Which codified authority contains explanations of when, where, to whom or how the general rule applies?

o Which codified authority contains exceptions or restrictions on when, where, to whom or how the general rule applies?

Common law authorities — court decisions (also known as case law) — are next in the hierarchy. Often, case law interprets or
defines words/phrases in codified authorities and explains how to apply them to a set of facts or circumstances. To see how the case
law fits with the codified authorities, especially when you have multiple court decisions to macro-synthesize, you would ask similar

questions:

o Which court decision contains definitions of words or phrases contained in the general rule?

e Which court decision contains the general rule of how to interpret and apply the codified authority?

e Which court decision contains explanations of when, where, to whom or how the codified authority applies?

o Which court decision contains exceptions or restrictions on when, where, to whom or how the codified authority applies?

Sometimes there are no codified authorities that apply to your client’s question. The case law then becomes the starting point, again
with nearly identical questions:

o Which court decision contains the general rule — the one that applies most of the time to most of the situations and people?
e Which court decision contains definitions of words or phrases contained in the general rule?

o Which court decision contains explanations of when, where, to whom or how the general rule applies?

o Which court decision contains exceptions or restrictions on when, where, to whom or how the general rule applies?

Finally, secondary sources (such as Restatements, A.L.R., legal encyclopedias, etc.) may also have a role to play in helping you to
see the complete picture of the client’s legal question. That role is to help you understand, interpret and explain the rules contained
in codified or common law authorities. You will often see court decisions refer to these secondary sources; however, secondary

sources do not contain “rules” of any kind.
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Performing Macro-Synthesis

Remember our client from a previous chapter, Mr. Willy Wonka? He came to our law office because he was recently charged with
arson. Our factual research revealed the following:

o A fire started at the Chocolate Factory at approximately 1 a.m. on January 30 last year.

e The factory had been closed since 5 p.m. on January 29.

e No one was in the building and no equipment was operating at the time of the fire.

e The fire caused $1,000,000 in damage to the factory.

e Mary Worth, who lives across the street from the factory, stated that at around 1:30 a.m. on January 30, she saw a man dancing
in the street in front of her house. This man was wearing camouflage clothing and was repeatedly shouting, “Burn baby burn!”
Mary Worth was shown a photo lineup of potential suspects and identified our client, Willy Wonka, as the man.

o The Fire Inspector found accelerants at several sites around the outside of the factory.

o The Chocolate Factory is insured by Safeco Ins. Company (policy number FA6660297-SW)

o The Chocolate Factory is jointly owned by Wonka and another man, Charlie Bucket.

o Currently, Charlie Bucket is under investigation for improper business practices. The Chocolate Factory’s financial records are
being audited by Weegocha Auditing Company. The investigation and audit have revealed

o The Chocolate Factory has been operating at a loss for 3 years
o $1,000,000 is currently unaccounted for (or missing) from the financial records
o Both Bucket and Wonka have Preferred Player’s cards at LaCasino, a local gambling casino. Preferred Player’s cards are issued

only to $1,000,000 players.
o When the police interviewed him, Bucket stated that he was unaware of any plan to set a fire at the Chocolate Factory, and that
he would not have consented to such a plan if he were aware of it.

We located and synthesized California's arson statute and determined that Penal Code section 451 is the section that is most
applicable to Wonka’s facts. That statute tells us, "A person is guilty of arson when he or she willfully and maliciously sets fire to
or burns or causes to be burned or who aids, counsels, or procures the burning of, any structure, forest land, or property." Our
micro-synthesis of that statutory section looked like this:

COMPLETE CITATION OF STATUTE: Pen. Code, § 451
COMPLETE CITATION OF RELATED STATUTES: Pen. Code, § 450
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QUESTION STATUTORY REQUIREMENTS CLIENT’S (Willy Wonka’s) FACTS

WHO: a person Wonka is a person

sets fire to any structure, forest land, or

property
OR burns any structure, forest land, or A fire was set and the Chocolate Factory
property was damaged ($1 million);
OR causes to be burned any structure, The Chocolate Factory is a structure
forest land, or property Wonka may be suspected of burning or
WHAT: . . .
OR aids the burning of any structure, causing to burn the structure
forest land, or property Wonka may be suspected of procuring,
OR counsels the burning of any structure, counsling, or aiding in the burning of the
forest land, or property factory
OR procures the burning of any structure,
forest land, or property
WHEN: any time January 30, 1 a.m.
WHERE: in California Fire occurred in Santa Ana, California
WHY: because the statute says so n/a
the acti t be willful
€ action must be wittiu Wonka dancing in the street in front of the
AND
licious, meaning "imports a wish to vex house
HOW: ma ’ g . P ’ Wonka wearing camouflage clothing
defraud, annoy, or injure another person, or X .
. . Wonka repeatedly shouting, “Burn baby
an intent to do a wrongful act, established burn!”
either by proof or presumption of law" ’
Th [ 1 » [3 »
EXCEPTIONS? ere are no “unless” or “except /a

statements in the statute

While we know that fire was used and damage was caused, we have more questions to answer before we can advise our client
whether it’s best to take a plea deal or go to a jury trial:

e What is a “structure” — is it a permanent structure or does a tent qualify? Does it have to be someone’s home?

o What does “willful” mean and how is it proven? After all, no one really knows what was in Wonka’s mind as far as what he
intended regarding a fire at the Chocolate Factory. We have facts that we think might show intent and motive, but are they
enough? Do those concepts even matter?

o What does “malicious” mean and how is it proven? After all, no one really knows what was in Bucket’s mind as far as what he
actually knew or thought about plans for a fire at the Chocolate Factory. We know what he said to the police, but maybe he lied!

For our purposes, let’s assume that a “structure” has been defined as any permanent structure, regardless of whether it is someone’s
home or dwelling place. That means the Chocolate Factory is a “building” to which the arson statute applies.

We know that the word “willful” is not defined in the applicable California criminal statutes. Let’s assume that we found two court
decisions that help us define “willful” and understand how it is proven. Below is a summary of those two cases (which, by the way,
are fictitious):

People v. Johnson. That case said, “Willful intent to commit arson must be proven with objective facts. This intent can be inferred
from the following facts: use of an accelerant, the setting of the fire during a time of the day when the area is likely to be
unpopulated, or any other facts tending to show hostility or intent to cause damage.” The case involved Randy Johnson, who was
accused of arson to a school. The school caught fire at 3 a.m. on Easter Sunday. A search of Randy’s home yielded some clothes
that smelled of smoke and gasoline. The fire inspector’s report revealed the presence of gasoline in the area where the fire started.
An empty gas can was found in the football field behind the high school. Witnesses also testified that Randy’s Chemistry class was
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scheduled to take a big exam the following Monday. Randy’s Chemistry teacher testified that Randy needed to earn an A on the
exam or he would fail the class. The Johnson court held that this evidence was sufficient to prove that Randy intentionally set fire
to the school, even though there was no evidence that he was seen in the area of the fire. As a result, Randy’s conviction of arson
was upheld.

People v. Rodriguez. This case applied the same statute, and the definition in Johnson: “Willful intent to commit arson must be
proven with objective facts. This intent can be inferred from the following facts: use of an accelerant, the setting of the fire during a
time of the day when the area is likely to be unpopulated, or any other facts tending to show hostility or intent to cause damage.”
The Court clarified that proving “intent” beyond a reasonable doubt requires more than just evidence of the presence of accelerants
at the site coupled with “vaguely suspicious” circumstances. In Rodriguez, the fire started on Alex Rodriguez’s back porch at 5 p.m.
on a Saturday, causing damage to his home. At the time of the fire, due to a renovation project at the home, the door to the back
porch had been boarded up, such that Rodriguez needed to go out the front door and around the home to access the back porch.
Rodriguez was at home when the fire started, and immediately called the fire department to report the fire. Several days later,
Rodriguez made a claim with his insurance company, which denied the claim, calling the fire “suspicious” and noting that
accelerants were present on the back porch where the fire started. Rodriguez testified that he always kept his grill, charcoal, and
charcoal lighter fluid on the back porch. Witnesses for the insurance company were unable to describe any other evidence that the
fire had been set intentionally. The Rodriguez court held that this evidence was not sufficient to prove that he intentionally set the
fire. As a result, Rodriguez’s conviction of arson was overturned — the opposite result of the Johnson case.

Based on what we see above, it’s safe to conclude that an arson conviction must be supported by several pieces of evidence that
demonstrate intent to cause damage, with no “innocent” explanation for that evidence. One or two pieces of evidence are not
enough, especially when only a “vague suspicion” is generated by the evidence — particularly when there is an “innocent”
explanation for it.

With fact-intensive legal standards, it is helpful to perform a detailed side-by-side comparison of relevant court decisions. When
you do this, include details about each decision with respect to court level (Supreme Court or Court of Appeals) and which decision
was published first. While the questions we ask will be unique to each legal standard, the following example is a good model:
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Questions
Who is the primary defendant?
Where did the fire occur?

Did the primary defendant own the
property where the fire occurred?

Was the primary defendant present
when the fire occurred?

Did the fire occur at a time when the
property was likely to be unoccupied?

Were accelerants present at the site of
the fire? If so, what were they?

Was there an “innocent explanation” for
the presence of accelerants at the site of
the fire?
Was there any other “suspicious”
evidence that implicated the primary
defendant?

Was there an “innocent explanation” for
the presence of the other “suspicious”
evidence?

Was there evidence that the primary
defendant had a motive to set the fire?

Would the primary defendant benefit in
some way as a result of the fire?

Was the primary defendant convicted of
arson?

If the primary defendant was convicted
of arson, was the conviction upheld or
overturned?

Why did the
conviction?

Court uphold the

State v. Johnson
Randy Johnson, high school student

The high school Randy attended

No

No one witnessed Randy at the school

Yes. The fire occurred at 3 a.m. on a
Sunday, when the school was closed

Yes. Gasoline was found at the site where
the fire started. An empty gas can was
found on the football field behind the
school.

Yes. A search of Randy’s home resulted in
the police finding some of Randy’s
clothing that smelled like gasoline and
smoke.

Yes. Randy’s Chemistry class

scheduled to take an exam the day after the

was

fire. If Randy didn’t earn an A on the exam,
he’d fail the class

Yes. Randy would get more time to study
for a “do or die” exam.

Yes

Randy’s conviction was upheld

“Objective evidence” of intent to set a fire
existed: presence of accelerants; the fire
occurred during a time of the day when the
school was likely to be unpopulated; the
primary defendant’s clothes smelled like
gasoline and smoke; the primary defendant

had a clear motive to set the fire.

State v. Rodriguez

Alex Rodriguez, adult

The back porch of Alex’s home
Yes

Yes, Alex was at his home and called the
fire department

Probably not. The fire occurred at 5 p.m. on
a Saturday, when someone might typically
be home preparing dinner

Yes. Charcoal and lighter fluid were found
on the back porch.

Yes. Alex testified he always kept his grill,
charcoal, and lighter fluid on the back
porch

It seems odd that Alex would keep his
grilling supplies on the back porch when
the door leading from the inside of the
house to the porch was boarded up.

Yes. Alex’s
renovations at the time; presumably, the

home was undergoing

door was only temporarily boarded up

Maybe? Alex might have wanted to get
insurance money to pay for his remodeling
project. This is not clear from the Court’s
decision

Yes. Alex would have received insurance
money to cover the damage caused by the
fire if the insurance company had not
denied the claim.

Yes

Alex’s conviction was overturned

n/a
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Questions State v. Johnson State v. Rodriguez

While an accelerant was present at the site
of the fire, there was a logical “innocent”
explanation for its presence. There was
Why did the Court overturn the wa evidence inconsistent with “hostility” or
conviction? “intent” — the primary defendant called the
fire department right away. The only motive
for setting the fire (getting insurance
money) is only “vaguely suspicious.”

Even though some of these details may not be crucial to the outcome of the decision (for example, motive, as we will learn later), it
is better to include facts that end up being trivial, than to risk excluding facts that may turn out to be legally significant. When

macro-synthesizing case law, we are trying to determine what accounts for the changes (if there are any) in how the legal standard
is applied to different persons or fact scenarios.
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This amount of detail also helps us with the next step: comparing Wonka’s facts to the facts in Johnson and Rodriguez.

Questions

Wonka’s facts that are similar

Wonka’s facts that are different

State v. Johnson

Both fires occurred at a time when the
buildings were likely to be unoccupied
Accelerants were present at the site
where both fires started

There is no “innocent” reason why
accelerants would have been present at
a school or at the Chocolate Factory
Randy’s clothes smelled like gasoline
and smoke; Wonka was seen wearing
camouflage clothing

Both primary defendants had a motive
for setting the fire

Randy was a high school student;
Wonka was an adult

A school is a public building; the
Chocolate Factory is a privately owned
building

Wonka was co-owner of the building
where the fire occurred

A witness saw Wonka dancing in the
street in front of her house, which is
across the street from the Chocolate
factory. Randy was not witnessed at the
site of the fire

Wonka was seen at the site of the fire
and heard repeatedly shouting, “Burn
baby burn!”

Wonka’s potential motive for setting the
fire was to obtain insurance money
potentially to cover gambling losses
and/or embezzlement from the
Chocolate Factory. Randy did not
financially benefit from the fire;
Randy’s motive was to delay a
Chemistry exam

State v. Rodriguez

Both primary defendants owned the
property where the fire occurred.
Accelerants were present at the site
where both fires started

Both primary defendants were present at
the site of the fire

Both primary defendants could have
benefited financially by setting the fire
(insurance money)

Wonka’s fire started at a factory. Alex’s
fire started at his home

Wonka’s fire occurred at a time when
the Chocolate Factory would be closed
and unoccupied; Alex’s fire occurred at
a time when the home would typically
be occupied by people living there
Alex called the fire department to
immediately report the fire and didn’t
behave in a “hostile” way. Wonka
danced across the street from the site of
the fire shouting, “Burn baby burn!”
There was a witness to the Chocolate
Factory fire; there does not appear to
have been a witness at Alex’s home,
other than Alex

There is no “innocent” reason why
accelerants would have been present at
the Chocolate Factory; Alex’s
“innocent” reason was that he always
kept the charcoal and lighter fluid on the
porch, where the fire started.

Wonka’s potential motive for setting the
fire was to obtain insurance money
potentially to cover gambling losses
and/or embezzlement from the
Chocolate Factory. Alex did not appear
to have a logical motive to set the fire

Again, some of these similarities and differences may seem inconsequential. However, including those details makes it easier to

determine which case is more similar to the client’s facts. This in turn, enables us to make a more accurate prediction of which case

will have a greater impact on the client’s question. For example, assume your client’s facts are very similar to a pile of authorities

(puzzle pieces) you’ve collected. When you put that pile together, an outcome becomes apparent (a picture of a sun). You then
logically predict that your client’s outcome will be similar to that contained in the authorities (in other words, your client has a

picture of a sun, too). Small factual differences between the authorities and your client’s facts call for small variations in the

outcome (an orange sun instead of a yellow one). Major factual differences between the authorities and your client’s facts call for

@0
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more dramatic variations in the outcome (a moon instead of a sun). You then need to decide if the difference is so dramatic that the
authority does not apply, or that you must reach a conclusion opposite to that reached in the authority.

If you ask me, our client Wonka seems to be in some serious trouble! But this still isn’t the complete story. Remember, the People
have to prove all of the elements of a criminal statute beyond a reasonable doubt to obtain a conviction. We’d have to separately
research how court decisions have defined, interpreted an applied “without the other’s consent” in the arson statute. That means
another round of micro-synthesis of court decisions, followed by another round of macro-synthesis. We might even need to find
some secondary authorities (maybe some California Jury Instructions?) to help us figure this out.

Once you’ve completed macro-synthesis of all the authorities relating to each element (or sub-question/sub-issue) that needs to be
analyzed to answer the broad question relating to guilt or liability, you are ready to reach a conclusion about the client’s broad
question. The next step is to report your analysis.
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9: Legal Memos - Introduction

In the next several chapters, you will learn about drafting a legal research memorandum. The legal research memo is the
culmination of your legal research and your legal synthesis. Drafting a legal memo involves some of the highest-level writing a
legal practitioner may do. This is your chance to shine ... take the time to do it right.

Purpose of a Legal Research Memo

Besides reporting the results of your legal research and demonstrating your analytical prowess, the primary purpose of the legal
research memo is to provide a basis for making decisions relating to the reasons the client retained the attorney. Attorneys use legal
research memos to make decisions regarding litigation strategies, offer legal advice to clients, and to ensure all necessary steps are
taken to successfully complete the objective of the representation. Sometimes, the legal research memo may be used as the starting
point for drafting a persuasive document such as an appellate brief, demand letter, or settlement offer.

Anatomy of a Legal Research Memo

If you Google “how to write a legal research memorandum” (don’t do it!) you’ll end up with a lot of different methods, structures
and components. Each professor or attorney has his/her own preferred way of writing a legal research memo. For this class, we will
use a simplified format designed to help you express your full legal and factual analysis of the client’s question.

The legal research memo structure we will use in this class has 6 sections:

1. Memo heading

2. Facts

3. Question(s) Presented
4. Brief Answers

5. Discussion

6. Conclusion

Following is a brief description of each section.

Memo Heading

The top of the legal memo should have a conspicuous statement that the memo is work product — privileged and confidential. This
will prevent the memo from inadvertently being shared outside the law office. The rest of the heading states the name(s) of the
person(s) to whom the memo is addressed (typically the supervising attorney), your name as the author, and the date the final draft
of the memo is being provided to the recipient. The RE: (regarding) line is one of the most important parts of the heading
component. It should include:

o The name of the file/client to which the memo is related

o The identification of the file, using the firm’s file numbering or other identification system
e The name and case number of the court action, if one has been filed

o A brief statement of the substantive legal question the memo addresses

Here is an example of a legal research memo heading.
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WORK PRODUCT - PRIVILEGED AND CONFIDENTIAL
LEGAL RESEARCH MEMORANDUM

TO: Attorney Bob Barrister

FROM: Polly Paralegal

DATE: April 1, 2009

RE: Analysis of Likelihood of Arson Conviction

State v. Willy Wonka; Brown County Case No. 02-CF-1234
Our File: CF-Wonka-2002/98

Facts

This is the place to tell the story of the client’s legal matter. The facts tell us what happened to the persons involved in the legal
matter — the Who, What, When, Where, Why, and How that are the basis of the reason the client has retained the attorney.

Question(s) Presented

Here we explain the specific legal questions we are answering in our memo. The Question Presented is a combination of the legal
standard being applied to our client (for example, the statutory language) and the client’s legally significant facts related to that
legal standard (the facts or circumstances to which the statutory language or other legal standard is being applied). The best way to

write it is as a question.

Brief Answer(s)

The Brief Answer tells the reader how you think the Question Presented will be resolved. It starts with the basic answer (“yes,”
“no,” “probably yes,” or “probably no.” Then, it provides a short explanation of the legal and factual analysis you provide in the
Discussion section of the memo.

Discussion

This is the longest and most important section of the legal research memo. It is where you explain, in detail, your macro synthesis
of all the legal authorities relating to each legal standard impacting the client.

Conclusion

The Conclusion follows the Discussion both in form and substance. It is the last part of the memo and restates the answer to the
Question(s) Presented in a manner consistent with the Discussion. The reader should naturally understand the Conclusion based on
your reasoning in the Discussion.

The Memo Process — Suggested Steps for Drafting the Memo

Like case briefing, writing a legal research memorandum is one of those experiences that “you get out of it what you put into it.”
The more time you spend drafting and revising the memo, the better your understanding will be of your client’s situation and the
legal standards impacting your client. Here are some recommended steps for drafting a legal research memo:

1. Carefully review all of your micro- and macro-synthesis that you’ve performed so far
2. Carefully review the client’s facts
3. Perform additional factual research, if necessary

4. Draft legal research memo heading
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. Draft the Statement of Facts
. Draft Question Presented #1
. Cross-check Question Presented #1 with the Statement of Facts; revise, if necessary
. Draft Discussion Section #1

© 0 N O Ul

. Cross check the content of Discussion Section #1 with the Statement of Facts and Question Presented #1; revise, if necessary
10. Repeat steps 5-8 for each additional legal standard to be addressed

11. Draft Brief Answers for each Question Presented

12. Cross check content of each Brief Answer with its Discussion section and the Statement of Facts; revise if necessary

13. Cross check the content of your Facts with your Questions Presented, Brief Answers, and Discussion sections

14. Run spell-checker and dumb-checker; revise all parts as necessary

In the next several chapters, you’ll learn how to draft each section of a legal research memorandum. For your reference, here is
what the final memo will look like.
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10: Legal Memos - Facts Section

In this chapter, we are going to explore what goes into writing the Facts section of your legal research memo. This section appears
after the Memo Heading.

FACTS

The legal memo is a neutral, objective, complete discussion of the client’s facts and the law as it applies to those facts. You must
include all facts — the good, the bad, and the ugly — even if it’s not what your supervising attorney or client wants to hear. Attorneys
use legal memos to aid in litigation decisions, or sometimes as a precursor to filing a complaint, motion or brief, so it’s important
that there not be any surprises. Attorneys and paralegals are professionals and must deal with the facts as they are, and not how they
or their clients may wish them to be.

The substantive facts tell us what happened to the persons involved in the client’s legal matter; they are the who, what, when,
where, why (sometimes) and how of the contract, accident, transaction, etc., that forms the basis of the client’s question. As we saw
in an earlier chapter, there are generally three different types of facts: legally significant, contextual (background), and irrelevant.

Legally significant facts are those facts that directly lead to or otherwise affect the legal outcome of the case. If the legally
significant facts are changed, the outcome would likely change as well. Whether a fact is legally significant depends upon the legal
issue in question. For example, the date of an accident would be legally significant if there was a question as to whether the statute
of limitation had passed. In contrast, if there is no issue as to the statute of limitation, the date of the accident is merely background
information.

Contextual facts provide you some background or “flavoring” of the case. Although such facts do not impact the legal issue, they
do help us understand the issue better. Think of contextual facts as similar to supporting characters in a movie or book. Often, they
help us to understand the main character and the plot, and their interaction with the main character adds interest.

Irrelevant facts are neither legally significant nor contextual. They really don’t add to our understanding and simply take up space.
Usually, irrelevant facts relate to minor details, such as the color of the car the defendant was driving, or the name of the hairstylist
the plaintiff uses. If you always keep the legal issue in front of you, it’s easy to determine which facts are irrelevant. If they don’t
directly affect the legal issue, or help you to understand it, they are irrelevant.

Writing the Facts Statement for Your Legal Memo

When you are getting ready to write the Facts section of your memo, there are several things you need to consider. You want as
much relevant factual information as possible — if you’re going to make a mistake when writing this section, it’s better to include
irrelevant facts that to exclude potentially legally significant facts. It’s also better to include details that seem trivial than to exclude
potentially important details. You also want to include favorable and unfavorable facts. The facts section should provide a complete
and accurate picture of your client’s legal matter, such that a person who knows nothing about it will know every fact that is
important to the client’s legal questions, just by reading your Facts section.

Step 1: Analyze the facts

Before drafting your Facts section, first gather together all of the facts relating to your client’s legal matter, from all possible
sources (interview notes, documents, discovery, reports, etc.). Then, based on the legal standards established in your micro- and
macro-synthesis of the legal authorities relating to the client’s questions, categorize each fact in terms of how it relates to each legal
standard — is it legally significant, contextual, or irrelevant? Some facts may relate to multiple legal standards; not only that, but
facts might be legally significant for one legal standard and contextual for another. Even if it seems repetitive, including the details
will make it easier for you to write the Question(s) Presented section of your memo.

To illustrate, let’s use this brief fact scenario: Suppose your client claims she suffered a severe neck injury in a car accident. Her
new white Ford Excursion SUV was stopped at a red light. The defendant’s old blue Geo Metro was stopped behind the client’s car.
The defendant admits he took his foot off the brake pedal and his Geo Metro, which has an automatic transmission, moved forward
and collided with the client’s vehicle. The client brought in pictures of her rear bumper that showed scratches and a small amount

of blue paint. Your legal research revealed that a negligence claim has four legal standards (or elements) — existence of a legal duty,
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a breach of that duty, compensable damages and a causal connection between the breach of duty and the damages. Here’s how you
might analyze those facts:

Fact categorization — LS = Legally Significant; C = Contextual; I=Irrelevant

Legal Duty Breach of Legal Duty Damages Causation

e Defendant’s vehicle struck the
client’s vehicle (LS)

¢ Defendant’s vehicle was
e Defendant’s vehicle has an

behind the client’s vehicle at . -
automatic transmission (C —

L ared light (LS) . . .
e Defendant was driving . explains why his vehicle moved
his vehicl bli e Defendant’s vehicle struck ; dwhen he took his foot off
1sc\]/e 1C(eL(;r)1 & public the client’s vehicle (LS) o Client suffered a severe t}cl)rle;arkw e; l)e ook s footo
roadway . e Defendant’s vehicle has an neck injury (LS) ¢ bra ? peda
e Defendant was driving . . . o The vehicles were fully stopped at a
. automatic transmission (C— e Scratches and blue paint o .
an old white Geo . . . red traffic light (C — may make it
explains why his vehicle on the rear bumper of the . .
Metro (I - color, make . less likely the impact caused severe
d model of vehicl moved forward when he client’s car (LS) i
ancmo .e o venicie took his foot off the brake neck injury) L
doesn’t impact duty) ) e Defendant’s vehicle is very small
P - (Geo Metro) and client’s vehicle is
o The traffic light was red .
L) very large (Ford Excursion) (LS or

C - may make it less likely the
impact caused severe neck injury

When we write the Facts statement, we will include all of the legally significant facts and most, if not all, of the contextual facts. It
wouldn’t necessarily be wrong to include the irrelevant facts (such as the age or color of the cars involved); keep in mind that later
research may end up convincing us that what we thought was irrelevant really isn’t (for example, a car’s color could be important
under certain conditions — it might be harder to see a white car in the middle of a snowstorm). Also, some supervising attorneys
will want you to include all of the facts, no matter how trivial, so that they can make the judgment call about what is or is not
relevant.

Step 2: Organize the facts

The order in which you present the facts in your Facts section definitely impacts the other portions of your legal memo. In most
cases, you’ll receive facts over time in a piecemeal fashion and it may be disjointed in terms of how each fact that comes in is
related to facts you obtained previously. You must account for and keep track of clarifications, explanations, corrections, and
disputes in the facts. You want the order of presentation in your Facts section to flow well and to logically lead toward how you
will analyze each legal standard that forms the basis of the client’s legal question(s).

There are basically three ways to organize facts: chronologically, by claims made, or by parties involved. Most of the time you’ll
write the facts as a chronological story about what happened. For simple car accidents, breach of contract cases, criminal cases, or
simple transactions, it makes sense to present the facts chronologically, telling the story from beginning to end. One variation of the
chronological presentation that some attorneys prefer to use starts with the “culminating fact” (the collision, injury, aftermath of the
crime, etc.) and then goes back to the beginning of the story.

In some legal matters, one person makes several claims against the same party, involving different legal standards but arising from
the same set of facts. For example, someone buys a house and discovers that the basement leaks. The seller failed to disclose the
leaks. There are several causes of action against the seller arising from the failure to disclose: negligent misrepresentation,
fraudulent misrepresentation and strict liability misrepresentation. Each claim has different elements, so different facts are legally
significant (and you would have categorized the facts under each claim, as demonstrated above). One way to organize the
presentation of facts for this type of case would be to start with the seller listing the house for sale and the buyer attending the open
house. From there, you would write about all of the non-disclosures and other factual circumstances that you categorized under the
negligent misrepresentation claim; after that, those that you categorized under the fraudulent misrepresentation claim, and so on. If

there are a lot of facts, you could even use a subtitle in your Facts section for each claim.
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Other times, one person makes claims against several different parties involved in a complex transaction. For example, someone
hires a general contractor to build a house. The general contractor hires subcontractors for framing, plumbing, electrical, etc. There
are lots of problems with the house, so plaintiff sues the general contractor and all the subcontractors. Different facts relate to each
party, and each party was working on the site at various times throughout the project. In that instance, it makes sense to start with
facts related to the broad transaction (that is, to the contract with the general contractor) and write about everything relating to the
claims against the general contractor. From there, you would choose a subcontractor (perhaps the first one to work on the house)
and detail the facts relating to the claims against that subcontractor. All of the facts relating to the claims against each subcontractor
would be detailed separately. Again, you could use subtitles in your Facts section for each party against whom the person is making
claims.

Organize the facts section with separate headings (not numbers) for facts relating to each party being sued.

Step 3: Draft your Facts section

Now that you have a plan, it’s time to start drafting! Use your own words and take care to use neutral and objective language
throughout. Remember, the purpose is to tell the whole factual story and not to persuade anyone about the credibility, weight, or
impact of the facts. Some pitfalls to avoid:

® using unnecessarily “emotionally charged” language. For example, going back to the car accident described above, it
would be unnecessarily “emotionally charged” to describe the accident as having occurred with “great force and violence”
(this is a favorite phrase of some personal injury lawyers with whom I’ve worked).

® overuse of adjectives and adverbs. Similar to “emotionally charged” language, adjectives and adverbs can result in an
overstatement or exaggeration of what really happened. For example, describing the car accident described above as “a
horrific (or tragic) accident” or describing the defendant as “callous” because he took his foot off the brake pedal. One way
to avoid this pitfall and the one above is to ask yourself, “Is my bias showing?”

® including inferences and assumptions drawn from the facts. They may be perfectly logical, but inferences and
assumptions don’t belong in the statement of Facts. Inferences and assumptions are not facts — they are opinions or
perceptions; moreover, inference and assumptions can be completely wrong, despite being logical. One way to avoid this
pitfall is to look for documents or testimony to establish the existence (or non-existence) of each “fact” in each sentence you
write. If you can’t find any, the “fact” is likely an inference or an assumption.

® including legal conclusions drawn from the facts. Avoiding this pitfall can be particularly tricky because you’ve likely
formed an opinion about how the legal authorities you’ve synthesized will apply to the client’s facts and how you would
answer the client’s legal questions. One way to avoid this pitfall is to keep the legal standards in front of you as you write (or
revise) your Facts section and make sure the word(s)/phrase(s) in the legal standard don’t appear there. So, for the car
accident case, we wouldn’t want to find words such as “negligent,” “breach of legal duty,” or “cause” in our Facts statement.

® over summarizing the facts. Remember, you want as much relevant factual information as possible. It’s better to include
irrelevant facts that to exclude potentially legally significant facts. It’s also better to include details that seem trivial than to
exclude potentially important details. One way to avoid this pitfall is to have someone who knows nothing about the client’s
legal matter read your Facts statement and then describe to you what happened. If that’s not feasible, pull out your fact
analysis and make sure every single fact you listed there is included in your Facts statement.

Here are some additional tips for writing your Facts section:

¢ Confirm that you have checked all possible sources of facts — make sure you leave no stone unturned. Of course, you will
interview the client and any other witnesses having knowledge about the case. Don’t forget to review documents, reports,
photos, videos, statistical data and other physical evidence that might relate to your case. Follow up on all information provided
by witnesses. Sometimes seemingly irrelevant facts can lead to the discovery of relevant facts.

o For each source of fact, be mindful of the logical limits of the information that source can provide. Remember, people
sometimes make assumptions that are logical, but incorrect. Ask yourself

o What are the logical limits of the eyewitness’ ability to see, hear, or otherwise perceive the circumstances or events

involved?
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o What are the logical limits of a person’s ability to know about facts or documents (for example, the person’s access to
documents or other information, or the person’s area of expertise)

o What are the logical limits of documentary evidence to which you are referring? Documents and reports are limited by all
sorts of things, including the purpose for which they were created or the ability to include details. For example, weather
condition reports provide information about weather conditions in a general area; that doesn’t mean the weather at the
accident site was exactly the same as that described in the report (I’ve had the experience of watching pouring rain across
the street from my house while my house stayed completely dry).

o Differentiate between uncontested and contested facts. If there is a dispute as to how something happened or whether something
is true, state that the fact is “asserted” or “claimed” by one of the parties (and identify that party). Other words that show facts
might be unclear include “apparently,” “allegedly” and similar words.

o Note the source of each fact (a deposition, pleading, interrogatory answer, etc.) on a rough draft of the memo that you will keep.
This will be helpful if the attorney is contemplating filing a motion, trial brief or appellate brief based on the issues discussed in
your memo. Motion and appellate briefs require you to provide a citation to the official court record for each fact contained in
the brief; keeping a draft of the memo that identifies the source of each fact means that you won’t have to re-create this

information months or even years down the road.

Step 4: Review and revise your Facts section
Once you’ve got a good first draft of your Facts section, set it aside (if you can) before reviewing and revising it. Things to

consider when revising:

e Proofread carefully for grammar, punctuation, spelling, capitalization, and other writing mechanics

o Check for accuracy, especially when writing about dates, times, numbers, weights, or measurements

e Make sure your Facts statement is internally consistent in terms of names (including acronyms and “short forms” of names) and
verb tenses (past or present tense)

o Determine whether you should include the current procedural status of your client’s case. Some supervising attorneys want a
description of the current status at the beginning or at the end of the Facts section. Has a complaint been filed? What discovery
has taken place? Are we considering filing a motion? Including a detailed procedural status puts the rest of the memo in context.
It can also provide a progressive history of the case, especially if several memos are written at different points in the case.

v Example of a Rough Draft Facts Section

Let’s apply these skills to the Wonka arson case we’ve been discussing. Previously you saw a bulleted list of facts about an
arson question. Following is that list, a fact analysis worksheet and a rough draft of the Facts section in a memo about Mr.

Wonka’s arson question:
Fact list:

o Fire set at the Chocolate Factory on January 30 at 1 a.m.

o Factory had been closed since 5 p.m. previous evening

o Factory unoccupied at time of fire

¢ $1 million damage

o Factory is insured by Safeco Ins. Company (policy number FA6660297-SW )
o Fire occurred at factory owned by Wonka and Charlie Bucket (joint tenants)
o Fire inspector found accelerants at several sites at factory

e Witness (Mary Worth) saw a man dancing across the street from the fire

o Wearing camouflage
o Shouting “burn baby burn”
o She identified Willy Wonka from a photo lineup

o Bucket told police he didn’t know about a plan to set a fire and wouldn’t have consented to such a plan
o The investigating officer who first contacted Bucket about the fire testified that Bucket expressed “disbelief” that the
Chocolate Factory had been set on fire and that Wonka was accused of setting it
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e Bucket, as Chief Financial Officer for the Chocolate Factory is currently under investigation for improper business
practices
o Factory operating at a loss for 3 years
o $1 million missing from the books
o audit by Weegocha Auditing Company

o both Bucket and Wonka have Preferred Player’s cards at LaCasino ($1 million dollar players only)

Wonka "intentionally” damaged the ; " Damage occurred "without the other
L The factory was "owned by another
factory with fire owner's consent"

e Bucket’s statement to police states he

e Sometime after 1:00 a.m., a fire did not consent (legally significant)
occurred at the factory (legally o Bucket denied prior knowledge of the
significant) fire (legally significant)

o Fire inspector’s report revealed use of e The investigating officer who first
accelerants in several different sites contacted Bucket about the fire testified
(legally significant — shows intent) that Bucket expressed “disbelief” that

e A witness saw someone celebrating the Chocolate Factory had been set on
across the street from the fire (legally fire and that Wonka was accused
significant — shows intent) (legally significant; perhaps contextual)

e The man dancing was dressed in e Factory was operating at a loss

camouflage clothing and yelling “burn L. . (contextual)
. e Factory is jointly owned with Mr. . . L

baby burn” (contextual, possibly legally o e Bucket is under investigation for
o . Bucket (legally significant) ) A - .
significant — shows intent) financial irregularities (possibly legally

e The celebrating man was identified as significant — may show that Bucket did
Mr. Wonka consent and may have helped plan it)

e Corporate records reveal financial e Damage to factory is equal to amount of
losses (contextual — shows motive or $ missing at the factory (possibly
intent, if factory is insured) legally significant, possibly coincidental

e Wonka has a preferred players card at — may show Bucket’s consent to a plan)
the casino — may be related to intent if e Bucket has a preferred player’s card at
he has significant gambling losses that the casino — may be related to intent if
can be tied to missing $ at factory he has significant gambling losses that
(contextual — shows motive or intent) can be tied to missing $ at factory

(contextual — may show consent)

FACTS

Sometime after 1 a.m. on January 30, a fire occurred at the Chocolate Factory (Police Report). The factory had closed at 5 p.m. the
evening prior to the fire, and no one occupied the factory at the time of the fire (Client interview, Bucket statement to police). The
fire caused $1 million worth of damage (Insurance claim filed by Bucket).

The fire inspector’s report revealed the use of accelerants at several sites around the factory (Fire Inspector Report). A witness
came forward (Mary Worth) and stated that at approximately 2 a.m., she was awakened by the sirens from fire trucks responding to
the fire (Police Report). She went outside her home, which is across the street from the Chocolate Factory, to watch the firefighters
put out the fire (Police Report). At that time, she noticed a man dressed in camouflage clothing dancing near the curb, about 25
yards from where she was standing (Police Report). She could hear the man shouting, “Burn, baby, burn!” (Police Report) From a
police photo lineup, Ms. Worth identified Mr. Wonka as the man she saw dancing across the street from the fire (Police
investigation file, lineup report).

The Chocolate Factory is jointly owned by our client, Willy Wonka, and Charlie Bucket (Client interview, Bucket statement to
police, Incorporation records, Real estate records). Bucket claimed in his statement to police he was surprised and upset by the fire

and did not consent to someone setting a fire (Police Report, Bucket statement to police). The investigating officer who first
contacted Bucket about the fire testified that Bucket expressed “disbelief” that the Chocolate Factory had been set on fire and that
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Wonka was accused of doing so. It does not appear that Bucket was present at the scene of the fire. Further investigation of Bucket
and the Chocolate Factory reveals that Bucket is currently being audited by Weegocha Auditing Company for alleged improper
business practices (Client interview, records from auditing company). Weegocha states that $1 million is unaccounted for in
corporate record books (Audit report). Corporate record books also reflect that the factory has been operating at a financial loss for
the last three years (Chocolate Factory financial records).

Both Willy Wonka and Bucket have Preferred Player’s Cards at LaCasino (Client interview; LaCasino Preferred Players roster).
LaCasino policy is to issue Preferred Player’s Cards only to regular customers gambling at least $1 million (interview of LaCasino
manager; LaCasino pamphlets). Both Wonka and Bucket admit that they have lost a substantial, though unknown, amount of
money gambling at LaCasino over the last five years (Client interview, Audit report). However, Wonka and Bucket deny using
corporate monies to gamble (Client interview, Audit report).

Willy Wonka has been charged in Brown County Circuit Court with arson. An arraignment is scheduled on [date], at which time
Wonka must enter a plea to the charge. A request for a copy of the investigative file has been sent to the Brown County District
Attorney and a response is pending.

With a detailed description of the facts that form the basis of the client’s legal matter, we are ready to move on to the next step,
drafting the Question(s) Presented.
Contributors
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11: Legal Memos - Questions Presented

In this chapter, we are going to explore what goes into writing the Questions Presented section of your legal research memo.
Similar to the Questions Presented section of a case brief, the Questions Presented section in a legal memo contains the legal
questions related to the client’s legal matter (the reason the client retained our law office). The purpose of the Questions Presented
section of your legal memo is to identify each legal question we are analyzing for our client.

A client’s legal questions usually fall into one of the following categories (of course, there are others, but these are the most
common):

o Does the client have a viable claim? (plaintiff)

e Does the client have a viable defense? (defendant)

¢ Does a particular statute/regulation/court decision apply to the client?

o How will the application of the statute/regulation/court decision affect the client?

o Is the client’s proposed action legal/permissible/advisable?

e What documentation does the client need to make the client’s wishes a reality (or) what should the documentation contain?

These broad legal questions led us to the specific legal standards we identified while researching and synthesizing statutes and case
law. Each Question Presented will specify a narrow legal standard (such as the elements of a crime, a claim, or a defense) that
needs to be analyzed in order to answer the client’s broad legal question.

Components of the Questions Presented

Each Question Presented has two components that must be included. The first component is the legal standard. The second
component consists of the legally significant client facts or circumstances related to the legal standard.

The Legal Standard

The first component of the Question Presented is the legal standard. The legal standard comes from the statutory language,
precedent or other legal authority we identified as potentially applying to our client as a result of our micro- and macro-synthesis.
Legal standards in Questions Presented often involve questions such as:

¢ Did someone breach a legal duty? (element of a negligence cause of action)

o Did someone comply with/violate a statutory requirement?

o Does someone meet the definition of a legal standard? (For example, is the defendant an “employer” within the meaning of the
statute? Did the defendant “use” his vehicle within the meaning of the insurance policy?)

It’s important to continue writing your legal standards narrowly in your Questions Presented. Narrowly written Questions
Presented, even if they seem repetitive, will lead to deeper and more focused analysis of the legal authorities and your client’s facts
in the Discussion sections of your legal memo. Resist the temptation to write a Question Presented based on the client’s broad legal
question. Following are some examples of poorly written legal standards:

® Was someone negligent?

® Is someone liable for xxx (negligence, breach of contract, etc.)?
® Is someone guilty of xxx (arson, homicide, etc.)?

® Did someone violate xxx statute?

All of these legal standards are too broad because answering each one requires analysis of two or more elements that must be
proven/disproven or requirements that must be met to completely answer the question.

Remember our arson statute? This is how we synthesized it:

COMPLETE CITATION OF STATUTE: Pen. Code, § 451

COMPLETE CITATION OF RELATED STATUTES: Pen. Code, § 450
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QUESTION STATUTORY REQUIREMENTS CLIENT’S (Willy Wonka’s) FACTS

WHO: a person Wonka is a person

sets fire to any structure, forest land, or

property
OR burns any structure, forest land, or A fire was set and the Chocolate Factory

property was damaged ($1 million);
OR causes to be burned any structure, The Chocolate Factory is a structure
WHAT, forest land, or property Wonka may be suspected of burning or
) OR aids the burning of any structure, causing to burn the structure
forest land, or property Wonka may be suspected of procuring,
OR counsels the burning of any structure, counseling, or aiding in the burning of the
forest land, or property factory
OR procures the burning of any structure,
forest land, or property
WHEN: any time January 30, 1 a.m.
WHERE: in California Fire occurred in Santa Ana, California
WHY: because the statute says so n/a
the acti t be willful
€ action must be witiiu Wonka dancing in the street in front of the
AND
licious, meaning "imports a wish to vex house
HOW: ma ’ g . P ’ Wonka wearing camouflage clothing
defraud, annoy, or injure another person, or X «
. . Wonka repeatedly shouting, “Burn baby
an intent to do a wrongful act, established burn!”
either by proof or presumption of law" '
Th 3 l » [ 224
EXCEPTIONS? ere are no “unless” or “except /a

statements in the statute

There is no question that “fire” was used to damage the Chocolate Factory, which is a “structure” under the statute. Because "forest
land" is not presented in our facts, we do not need to address it in the Questions Presented.

However, to secure an arson conviction the People will also need to prove beyond a reasonable doubt that the fire was “willful” set
and was "malicious.” As such, they are elements that the People must prove beyond a reasonable doubt.

Based on the above, we have a legal standard to analyze:

1. Will the People be able to prove beyond a reasonable doubt that Wonka “willfully” and "maliciously" set fire to the
Chocolate Factory?

There are a few important things to notice about these legal standards. First, each one specifies the level of the burden of proof
(beyond a reasonable doubt, because this is a criminal matter) as well as the person having the burden of proof (the People, because
this is a criminal matter). This information about the burden of proof is critical to a complete analysis of any litigation matter,
whether it is criminal or civil. Second, each one separately identifies a narrow legal standard relating to one of the elements the
People must prove to secure an arson conviction.

The Legally Significant Facts

In considering the Questions Presented, brainstorm on what facts are significant in answering the Questions Presented. The legally
significant facts tell us what the client’s case is really about, and may be informed by the case law you identify as relevant to the
Questions Presented. When you are deciding which legally significant facts to add to your notes for each Question Presented, think
of it asking, “Why are we here?” It can be helpful to think of the following questions:

o What happened that is raising the legal question for the client?
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e What did the parties do (or not do) that is making us question whether the legal standard has been met (or has been violated, or
should be applied to the parties)
o What conduct or facts are the parties arguing about?

Previously, we wrote the Facts section of our legal memo, which contains all of the legally significant and contextual facts for the
entirety of the client’s legal matter. For each Question Presented, we want to pull out for our notes only the legally significant facts.
Legally significant facts directly impact whether the Question Presented will be answered “yes” or “no.” In other words, legally
significant facts are those facts which, if they were changed, the outcome for the client would likely change as well. The
statutory synthesis and the fact analysis we previously completed help us determine which facts to consider with each Question

Presented.

1. Will the People be able to prove beyond a reasonable doubt that Wonka “willfully” and "maliciously” set fire to the

Chocolate Factory when the facts show:

a. Afire occurred at the Chocolate Factory several hours after the Factory had closed for the day; (legally significant
fact)

b. Accelerants were used at several locations around the Factory; (legally significant fact)

c. Wonka was identified as the person dancing across the street from the fire shouting “Burn, baby, burn;" (legally
significant fact)

d. The Factory’s records are being audited for financial irregularities; and (legally significant fact)

e. Wonka owns a $1,000,000 Preferred Player’s Card from LaCasino? (legally significant fact)

Remember, we need to describe completely and in detail all facts, circumstances, and conduct that makes us wonder whether each

legal standard has been met.

Additional Tips for Writing the Question Presented Section.

¢ Choose a structure that you will consistently use in the memo. There are a few different ways to structure your Questions
Presented. Some people like to use Roman numerals (I, IT, IIT) for the legal standard and capital letters (A, B, C) when listing
the legally significant facts relevant to each legal standard. Other people like to use Arabic numerals (1, 2, 3) for the legal
standard and lowercased letters (a, b, c) or bullets when listing the legally significant facts relevant to each legal standard. Still
other people like to write the Question Presented in one sentence (this works best with short legal standards and only a few
facts). Regardless of the structure you use, be sure to phrase each Question Presented as a question.

¢ Use a formula when writing your Questions Presented. I suggest using something similar to what you see below, to make
sure you include both the legal standard and the legally significant facts:

Is [legal standard, specifically described] met when the facts show: [legally significant facts relevant to the legal standard]?

o Use your own words. Don’t simply regurgitate (or copy) legal standards you find in statutes or court decisions. Write them in
your own words, so that you are certain you understand them.

o Watch out for sentence fragments. You should almost never start a sentence with the word “whether.” Consider starting your
question with "Is," "Will, or "Does."

Review and revise your Questions Presented

Once you’ve got a good first draft of your Questions Presented, make sure to review and revise them. Things to consider when
revising:

o Proofread carefully for grammar, punctuation, spelling, capitalization, and other writing mechanics

o Check for accuracy, especially when writing about dates, times, numbers, weights, or measurements

e Make sure your Questions Presented are internally consistent in terms of names (including acronyms and “short forms” of
names) and verb tenses (past or present tense)

¢ Cross-check your Questions Presented against your Facts section. All facts listed in each Question Presented must also be
contained in the Facts section of your legal memo.

On the next page is an example of what our legal research memo looks like at this point. The components we’ve drafted so far have

been put in the correct order. An appropriate memo heading has also been added to the top.
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WORK PRODUCT - PRIVILEGED AND CONFIDENTIAL LEGAL RESEARCH MEMORANDUM
TO: Supervising Attorney [insert the person’s name]

FROM: Conscientious Legal Practitioner [insert your name]

DATE: April 1, 20xx [insert the date you are providing the final draft to your supervisor)

RE: Analysis of Likelihood of Arson Conviction

People v. Willy Wonka; Case No. 20xx-CF-1234

Our File: CF-Wonka-20xx-983

FACTS

Sometime after 1 a.m. on January 30, 20xx, a fire occurred at the Chocolate Factory (Police Report). The factory had closed at 5
p.m. the evening prior to the fire, and no one occupied the factory at the time of the fire (Client interview, Bucket statement to
police). The fire caused $1 million worth of damage (Insurance claim filed by Bucket).

The fire inspector’s report revealed the use of accelerants at several sites around the factory (Fire Inspector Report). A witness
came forward (Mary Worth) and stated that at approximately 2 a.m., she was awakened by the sirens from fire trucks responding to
the fire (Police Report). She went outside her home, which is across the street from the Chocolate Factory, to watch the firefighters
put out the fire (Police Report). At that time, she noticed a man dressed in camouflage clothing dancing near the curb, about 25
yards from where she was standing (Police Report). She could hear the man shouting, “Burn, baby, burn!” (Police Report) From a
police photo lineup, Ms. Worth identified Mr. Wonka as the man she saw dancing across the street from the fire (Police
investigation file, lineup report).

The Chocolate Factory is jointly owned by our client, Willy Wonka, and Charlie Bucket (Client interview, Bucket statement to
police, Incorporation records, Real estate records). Bucket claimed in his statement to police he was surprised and upset by the fire
and did not consent to someone setting a fire (Police Report, Bucket statement to police). Further investigation of Bucket and the
Chocolate Factory reveals that Bucket is currently being audited by Weegocha Auditing Company for alleged improper business
practices (Client interview, records from auditing company). Weegocha states that $1 million is unaccounted for in corporate record
books (Audit report). Corporate record books also reflect that the factory has been operating at a financial loss for the last three
years (Chocolate Factory financial records).

Both Willy Wonka and Bucket have Preferred Player’s Cards at LaCasino (Client interview; LaCasino Preferred Players roster).
LaCasino policy is to issue Preferred Player’s Cards only to regular customers gambling at least $1 million (interview of LaCasino
manager; LaCasino pamphlets). Both Wonka and Bucket admit that they have lost a substantial, though unknown, amount of
money gambling at LaCasino over the last five years (Client interview, Audit report). However, Wonka and Bucket deny using
corporate monies to gamble (Client interview, Audit report).

Willy Wonka has been charged in Brown County Circuit Court with arson. An arraignment is scheduled on [date], at which time
Wonka must enter a plea to the charge. A request for a copy of the investigative file has been sent to the Brown County District
Attorney and a response is pending.

QUESTION PRESENTED

Will the People be able to prove beyond a reasonable doubt that Wonka “willfully” and "maliciously" set fire to the Chocolate
Factory?

The next several chapters will focus on the most important section of the legal research memo — the Discussion section.

Contributors

11: Legal Memos - Questions Presented is shared under a CC BY-SA 4.0 license and was authored, remixed, and/or curated by
Beth R. Pless, J.D. (Northeast Wisconsin Technical College) & edited and curated by James C. Harman, Assistant Professor, Santa
Ana College.
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12: Introduction to IRAC Writing Structure

In your introductory legal research class, you learned to organize your research notes by issue, rather than by legal authority. One
reason is to make the transition into IRAC structure easier. Think of it as assembling a puzzle: You won’t get far just by staring at
an individual puzzle piece (a case or a statute). Your chances for success are much greater if you group related puzzle pieces
together, such as all of the edge pieces or all the pieces that have part of a tree on them (all cases or statutes related to a particular
legal standard).

IRAC Components

IRAC is a paragraph-writing structure or framework. The letters stand for Issue, Rule, Application, Conclusion. There are other
ways to analyze a legal problem. But IRAC is easy to learn and is very effective in improving your ability to "apply the law to the
facts," the essence of sound legal analysis.

The Issue.

The first step of your analysis is to state the issue. The issue defines the problem. It sets out the dispute between the parties. The
issue is based upon the legal standard you are analyzing.

The Rule(s).

After laying out the issue, you need to set out the applicable rule(s). The reader needs to know what law will be applicable to the
problem. Rules can be taken from statutes, cases, regulations, or any other appropriate authorities.

The Application.

The law is only important as it applies to your client's factual situation. So after you set out the rule, you need to show how the rule
applies to your client's situation. In your application section, you will take the facts of your case, and connect them to your rule, to
say why each piece of the rule is met/not met, or weighs in favor of your client.

The Conclusion.

In your conclusion, tie your points together to answer the question raised in the Issue. Show the reader where the application of the
law to the facts has taken you. Your conclusion is short, but necessary.

Why Should You Use IRAC?

Using IRAC gives you the benefit of continuity and clarity of writing; helps to organize your discussion, focusing on the legal
issues and rules, rather than authorities; and makes your writing consistent and predictable. More importantly, having a structure to
follow can ease writer’s block and ensure you have a complete discussion of the client’s legal question.

Another person’s perspective on why IRAC is a great writing structure. This podcast transcript discusses law school exams, but
it’s equally applicable to the Discussion sections of a legal research memo.

Planning Your IRAC

Now that you know the IRAC components, the next step is to plan your IRAC for each Question Presented contained in your legal
memo. Spending time planning what you are going to write before you begin drafting not only saves you time overall, but also
makes it less likely you’ll omit an important part of your IRAC analysis. Here are the recommended steps for planning your IRAC:

Step 1: Review the legal standard from your Question Presented.

The legal standard should always drive the discussion, so it’s important to have that legal standard front and center as you begin
planning your IRAC analysis. For your plan/outline, all you need is the “pure” legal standard from your Question Presented:

The People must be able to prove beyond a reasonable doubt that Wonka “willfully” and "maliciously” set fire to the Chocolate
Factory.
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Step 2: State your conclusion (the answer to the question you just wrote).

Knowing what your conclusion will be helps you to select appropriate authorities to examine in your Rule component, since you
want to include the authorities that support your conclusion. The same is true for the client’s facts that you will describe in your
Application component.

Step 3: Review your micro- and macro-synthesis relating to the Question Presented. Then, re-read the legal
authorities.

Take the time to re-familiarize yourself with the analysis you’ve completed so far. Sometimes you gain new knowledge or
perspective when you review something. Think of all the times you’ve re-watched a movie or re-read a novel and said to yourself,
“I never noticed [xxx] before!”

Step 4: Outline your Rule component.

Many times, people use an outline or bulleted list for this part of the planning. Start your list with the statute or other legal authority
that contains the legal standard in your Question Presented. Then, list the court cases you found that interpreted/applied the legal
standard. Make sure to include the cases that you determined were most similar to your client’s facts when you did your macro-
synthesis, especially the cases that are consistent with your conclusion regarding the likely outcome for the client.

Keep in mind that, when there are differences or conflicts between legal authorities of the same type, there are several rules of
thumb for determining which legal authority is stronger:

o If two statutes conflict, the more specific statute is stronger than the general statute

o Supreme Court decisions are stronger than Court of Appeals decisions, regardless of the year of decision

o If the decisions are from the same level of court (for example, two decisions from the Court of Appeals), the more recent
decision is usually stronger

Here's what an outline of the Rules for the “willfully and maliciously” Question Presented might look like:
Rules

o Statutes: Penal Code sections 450 and 451:“'Maliciously' imports a wish to vex, defraud, annoy, or injure another person,
or an intent to do a wrongful act, established either by proof or presumption of law."

e People v. Atkins (2001) 25 Cal.4th 76, 104 Cal.Rptr.2d 738, 18 P.3d 660: explains that arson is a general intent crime

e Inre V)V, (2011) 51 Cal.4™ 1020, 125 Cal.Rptr.3d 421, 252 P.3d 979: identifies intentional acts sufficient to constitute
malice for arso

It can also be helpful to include the cases you determined were not similar to your client’s facts, or that had an outcome that is
opposite to your conclusion about what the client’s income should be. Even if you don’t use that case in your IRAC, it’s a good
idea to document your decision not to use it — this will come in handy later.

You can also add some of the facts of the cases you include in your outline. Doing so will make it even easier to write the
comparison of the case law facts and the client’s facts in your Application component.

Step 5: Outline your Application component.

This can be as simple as copying and pasting the legally significant facts you listed as part of your Question Presented. Even if it
seems repetitive, it’s time well spent; it may even lead you to revise your Question Presented. Consider adding some of the
contextual facts that you decided not to include in the Question Presented that are relevant to the legal standard.

Here's what an outline of the Application for the “willfully and maliciously” Question Presented might look like:
Application/Client facts that support my conclusion

e Sometime after 1:00 a.m., a fire occurred at the factory

o Fire inspector’s report revealed use of accelerants in several different sites

e A witness saw someone celebrating across the street from the fire

e The man dancing was dressed in camouflage clothing and yelling “burn baby burn”
o The celebrating man was identified as Mr. Wonka

o Corporate records reveal financial losses
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o Wonka has a preferred players card at the casino — may be related to intent if he has significant gambling losses that can
be tied to missing $ at factory

You can also include a separate list of facts that do not support your conclusion. Even though your IRAC analysis might not include
those facts, they will come in handy later.
Step 6: Repeat steps 1-5 for each Question Presented.

Even if the Rules and Applications seem to overlap or be repetitive across Questions Presented, it’s important to outline each one
separately. Remember, you’ll be writing a separate analysis of each Question Presented in the Discussion section of your legal
research memo.

Next, you’ll learn how to draft each IRAC component. Then, you’ll learn how to use the IRAC writing structure in the Discussion
section of a legal research memorandum.

Contributors

12: Introduction to TRAC Writing Structure is shared under a CC BY-SA 4.0 license and was authored, remixed, and/or curated by
Beth R. Pless, J.D. (Northeast Wisconsin Technical College) & edited and curated by James C. Harman, Assistant Professor, Santa
Ana College.
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13: Using the IRAC Writing Structure

Now that you have your plan/outline for how you are going to write your IRAC analyses to discuss each of your Questions
Presented, it’s time to start writing! Once again, the recommended order of drafting each of your IRAC components is different
from the order in which they will appear in your final draft. The correct order is Issue, Rule, Application, Conclusion.

IRAC Issue

The Issue is presented in the first sentence of your first IRAC paragraph. Make your issue narrow, specific, and focuses on the
legal standard identified in your Question Presented. Using the Question Presented you already drafted is a great starting point.
After all, taking time to “reinvent the wheel” is not an efficient use of your time. Using what you’ve already written also helps to
keep the language you use consistent across different sections of your legal memo.

Here’s the first Question Presented we drafted for Willy Wonka:

1. Will the People be able to prove beyond a reasonable doubt that Wonka “willfully and maliciously” set fire to the Chocolate
Factory when the facts show:

a. A fire occurred at the Chocolate Factory several hours after the Factory had closed for the day;

b. Accelerants were used at several locations around the Factory;

c. Wonka was identified as the person dancing across the street from the fire shouting “Burn, baby, burn;”
d. The Factory’s records are being audited for financial irregularities; and

e. Wonka owns a $1,000,000 Preferred Player’s Card from LaCasino?

We don’t need (or want) all of this information at the beginning of our IRAC. We just need the legal standard and a few facts for
context. Depending on your writing style, you can write your issue as a question or a statement. Regardless of whether you choose
to write a question or a statement, make sure your issue is a complete sentence. Do not start your sentence with the word “whether”
— it will nearly always result in a sentence fragment. Here’s how we can pare it down to make it a better starting point for our
IRAC:

v/ Example IRAC Issues

Will the People be able to prove beyond a reasonable doubt that Wonka “willfully and maliciously” set fire to the Chocolate
Factory?

The first element the People must prove beyond a reasonable doubt is that Wonka “willfully and maliciously” set fire to the
Chocolate Factory.

The issue is whether the People will be able to prove beyond a reasonable doubt that Wonka “willfully and maliciously” set fire
to the Chocolate Factory.

When writing your issue, avoid the following pitfalls:

® writing the Issue too broadly. Instead, use the specific legal standard from your Question Presented. That means you don’t
want to write an issue asking whether someone will be held liable or found guilty, or whether someone will successfully
prove a cause of action such as negligence or breach of contract. Doing so will result in IRAC analyses that contain too many
Rules, which may come across as a list of authorities, and too many facts in the Application. Each legal standard requiring
full analysis should have its own IRAC analysis.

® writing an Issue that does not need full analysis. Depending on the client’s facts and circumstances, there may be some
elements of proof required by a statute or a cause of action that don’t need full analysis. For example, part of California's
arson statute requires the use of fire to cause damage. In Willy Wonka’s case, there is no question that fire was used; thus,
even though the use of fire is a required statutory element, we don’t need a full analysis of whether Wonka used fire. Instead,
it makes sense to include that element as a contextual part of a legal standard that does require full analysis, as you see in the
examples above.
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® including too much information in your Issue sentence. If you include every legally significant fact from your Question
Presented in your Issue sentence, it’s likely the sentence will be too long and difficult to read. Instead, include just enough
facts to give the legal standard some context and leave the details for the Application component.

® combining the legal standards from two or more Questions Presented. This can be tempting to do, especially if you’ll be
using many of the same legal authorities and client facts when you discuss the legal standards. Keep in mind that, even if you
repeat legal authorities and facts, the focus will be different for each legal standard.

IRAC Rules

The next part of your IRAC analysis is the Rule. This is usually the longest part of your IRAC analysis, as it contains an in-depth
explanation of your macro-synthesis and legal analysis. The Rule component should address the specific legal standard identified in
your Issue. Also, be sure to address each authority in proper hierarchical order — Constitutions, Statutes, Administrative Rules, Case
law and secondary authority (if any).

As with the Reasoning section of a case brief, when writing the Rule component of your IRAC, I recommend using a formula
similar to what you see in the steps below. This makes it less likely you’ll omit important legal authorities or forget to discuss them
in detail. Using the same structure repeatedly also helps with writer’s block, and the consistency makes your writing more
predictable and easier to follow.

Step 1: Specify the portion of the statute, administrative rule or common law containing the legal standard.

The first sentence in your Rule component should expressly refer to the statutory language that forms the basis for the legal
standard identified in the Issue component along with its correct and complete California Style Manual citation. By now, you’ve
been working with the language long enough that you should feel comfortable paraphrasing it so that you’re only including the part
of the legal standard you are discussing (though you can certainly quote the statute directly). Add a transitional phrase at the
beginning of this sentence to show a relationship to the Issue sentence.

v/ Example IRAC Issue with Transition to the Rule (new items in boldface)

Will the People be able to prove beyond a reasonable doubt that Wonka “willfully and maliciously” set fire to the Chocolate
Factory? To secure an arson conviction, Penal Code sections 450 and 451 requires proof that the accused had a wish to
vex, defraud, annoy, or injure another person, or an intent to do a wrongful act.

Of course, there are other ways to correctly write this sentence. The key is to make sure you include the specific language, you cite
the statute involved, and you like the way the sentence sounds when you read it out loud.

Step 2: Briefly explain why analysis of the legal standard is necessary.

The explanation should be simple and brief — just enough to let the reader know why we’re here, and what other authorities you
will be using to analyze the legal standard. If the legal standard comes from a statute or administrative rule, usually the most
common reasons are that the word or phrase that forms the basis of the legal standard is not defined in the statute or in related
statutes, or the word or phrase that forms the basis of the legal standard was recently changed.

Once you’ve explained the reason your analysis is necessary, generally introduce the reader to the legal authorities you’ll be
discussing next. If there is more than one type of legal authority you’ll be using, introduce them in the order in which you’ll be
discussing them (which should be the hierarchical order previously mentioned).

v Example (new items in boldface)

Will the People be able to prove beyond a reasonable doubt that Wonka “willfully and maliciously” set fire to the Chocolate
Factory? To secure an arson conviction, Penal Code sections 450 and 451 requires proof that the accused had a wish to vex,
defraud, annoy, or injure another person, or an intent to do a wrongful act. California courts have interpreted arson as a
general intent crime where evidence of acts done "willfully and maliciously” do net require a showing of motive.
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Step 3: Describe in detail your macro-synthesis/analysis of the legal authorities related to the legal standard.

Now it is time to fully discuss the court decision(s) you identified in your IRAC outline/plan as best supporting your conclusion as
to how you would answer the question raised in the Issue. Don’t over-summarize; instead, write as though your reader has no idea
what any of the court decisions say.

Most often, discussion of a court decision begins with the “rule of the case” — the Court’s statement as to how it defined or
interpreted the legal standard. If you are using the decision to define a word or phrase in the legal standard, start with that definition
(for example, the Atkins Court defined “willful” as ...). From there, explain what the decision says about how the requirements of
the legal standard are met (or not met). Use the Reasoning section of your case brief to help you. Fully discuss what the decision
says about the definition, interpretation, or requirements of the legal standard before moving on to an explanation of how the court
decision applied the legal standard to the facts involved in the appeal.

Including the facts from the court decision is important. First, the facts place the legal standard and its definition, interpretation, or
requirements in context, helping the reader to better understand what the court said without having to read the entire decision.
Second, if you don’t include the facts from the court decision, your analysis will be incomplete; you need the facts from the court
decision to compare to the client’s facts that you will write in your Application component. Without this comparison, there is no
credible basis for your conclusion as to how the court decision will impact the client.

If you are discussing more than one court decision as part of your Rule component, make sure to

o Completely discuss each court decision before moving on to the next one.

o Start a new paragraph with each new court decision

o Use a transition to show how the court decisions relate to one other (Similarly, in contrast, the (Court of Appeals or Supreme
Court) further explained (or clarified, or restricted, etc.) ...

o Compare the court decisions to one another with respect to rules of law or factual similarities/differences. Again, write as
though your reader has never read any of the decisions you are discussing.

Finally, if you are discussing multiple legal authorities in your Rule component, end the Rule component with a “wrap it up”
statement (or paragraph, if necessary) that reflects your macro-synthesis of these authorities, explaining how they come together to
form the “big picture” of what the legal standard means. There are a few ways to do this, depending on what flows the best with
what you’ve already written. Many writers like to use a summative transitional phrase such as, “Based on these authorities ...” This
signals the reader that we are done writing about the Rules and the Application is coming soon.

Here's what the next paragraphs of our Rule component for the Wonka memo might look like:

v/ Example

The California Supreme Court stated “willfully and maliciously” for the purposes of arson, "require only that the illegal
act or omission occur "intentionally,” without regard to motive or ignorance of the act‘s prohibited character. Evidence of
willful and malicious acts sufficient to support an arson conviction include the throwing of a large firecracker onto a
brush-covered hillside, the firecracker's explosion in the dry brush, and that the explosion caused a brush fire. There is no
requirement to prove the accused specifically intended to cause a fire in a building.

People v. Atkins (2001) 25 Cal.4® 76, 104 Cal.Rptr.2d 738, 18 P.3d 660. In Atkins, State v. Johnson, 349 Wis. 2d 894,
455 N.W.2d 338 (1988). In Atkins, the defendant was intoxicated when he started a fire in a brush-covered area near his
ex-girlfriend’s home, damaging nearby vegetation. He was charged with arson under Penal Code section 451 for
willfully and maliciously setting fire to the brush. The defendant claimed arson was a specific intent crime in which the
People were required to prove that he had the intent to set a fire. Accordingly, he believed the jury in his trial should
have heard evidence of his intoxication since that would cast doubt on his intent to set a fire. The California Supreme
Court said that arson requires only a general criminal intent and that the specific intent to set fire to, burn, or cause to be
burned the relevant structure or forest land is not an element of arson. Therefore, evidence of the defendant's intoxication
was irrelevant to whether he was guilty of "willfully and maliciously" setting fire to the brush-covered area under Penal
Code section 451.
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In re V.V, (2011) 51 Cal.4™ 1020, 125 Cal.Rptr.3d 421, 252 P.3d 979. In re V.V. involved two minors who threw large
firecrackers into a large brush-covered hillside. The explosion of the firecrackers caused a five-acre fire. The boys
claimed they wanted to hear the loud explosions from the firecrackers and did not intent on setting the hill on fire. The
California Supreme Court said their conduct constituted "willful and malicious" acts under Penal Code section 451
because their acts of lighting the firecrackers and throwing them into the hillside brush knew were intentional acts that
they knew created a fire hazard. The court further said that, "their intentional acts created a fire hazard were aware of
facts that would lead a reasonable person to realize that the direct, natural, and highly probable consequence of throwing
a lit "cherry bomb" from their location would be its landing in the dry brush...and causing a fire."

Based on the Atkins and In re V.V. cases, a determination of “willfully and maliciously” needs to be based on objective
evidence of intentional acts and does not require a showing that those acts were specifically intended to cause a fire.

When writing your Rule component, avoid the following pitfalls:
® omitting reference to the statute (or other legal authority) containing the legal standard

® Lack of transitions to show relationships between the legal authorities being discussed. You don’t want your Rule
component to be comprised of several disjointed paragraphs discussing legal authorities, or anything else that just looks like
an authorities list

® insufficient discussion of the rules of law from the court decisions. Thoroughly and completely explain the definitions,
interpretations, or requirements you detailed in the Reasoning section of your case brief.

® insufficient discussion of the facts from the court decisions. Include the legally significant facts from the court decision
that you included in the Reasoning section of your case brief.

® excessive direct quotations from the legal authorities. Use your own words as much as possible.
® Injecting the client’s facts in the discussion of the Rules. Save it for the Application component.

® improper citation format. Use complete Bluebook citation form for statutes, and for court decisions the first time you cite
them. Italicize titles as required.

IRAC Application

Next comes the Application of the Rule to your client’s facts. The Application is the bridge between the Rule and the Conclusion;
it is where you detail the similarities/differences between the client’s facts and circumstances and the facts and circumstances
contained in the legal authorities you discussed in the Rule.

Because you have already written the Facts statement in your memo, this is a good starting point for your IRAC Application. Here
are some suggested steps for drafting your Application component:

1. Start a new paragraph for your Application component.

2. Copy and paste what you previously wrote in the Facts Statement section of your memo.

3. Review the portion of your Macro-Synthesis worksheet where you compared the client’s facts to the facts from the court
decisions you used in your Rule.

4. Delete from your IRAC Application component any client facts that are not directly comparable to the facts from the court
decisions you used in your Rule. Because you already tell the complete story in your Facts Statement section, you only need to
tell part of the story in each IRAC Application.

5. Add a transition to the beginning of the Application paragraph that previews whether you think the client’s facts are similar to
or different from the facts from the court decisions you used in your Rule. Examples include

1. “Our client’s facts are similar to (or different from) the facts in [name of case]”

2. “In contrast (or similarly), in our client’s case ...”

Once you’ve written your first draft of the Application component, it’s important to review and revise it. Some tips to consider

when revising:

o Use people’s names (Willy Wonka, Charlie Bucket) rather than party designations (defendant, victim, plaintiff). If you really
want to use party designations, use them in combination with names (Defendant Wonka).
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e When using “short forms” of names, double-check for clarity. If multiple people have the same last name, using unique first
names will make your writing clearer.

o Change the order in which you discuss the client’s facts in your IRAC Application component to that they match the order in
which you discussed similar/different facts from the court decisions you used in your Rule.

e Make sure you aren’t missing any client facts that are legally significant to the legal standard you are discussing. Directly
comparing side-by-side the facts from the court decisions you used in your Rule to your client facts in your Application can be
helpful. Did the court decision mention accelerants? Make sure your Application component does too, even if it means writing
in your Application component that a particular fact or circumstance existing in the court decision is missing (or different) in the
client’s situation. Include all of the client facts that support your conclusion that the client’s result should be the same
as/different from that of the court decision(s) you discussed in your Rule.

o Be careful not to get into a detailed discussion of legal authorities. While it’s okay to mention the authority as part of your
comparison, resist the temptation to rehash the authority’s facts in your Application component.

Finally, it’s useful to end the Application component with a “wrap it up” statement of how the client’s facts and circumstances as a
whole relate to the legal standard. There are a few ways to do this, depending on what flows the best with what you’ve already
written. Many writers like to use a summative transitional phrase such as, “Based on these facts ...” This signals the reader that we
are done writing about the details and the conclusion is coming soon.

v/ Example IRAC Application

In this case, similar to the Atkins and In re V.V. opinions, Mr. Wonka’s "willful and malicious" acts can be inferred from
many facts. The fire inspector’s report noted use of accelerants in several sites. The fire started sometime after 1 a.m.,
long after the factory was closed. Finally, a witness testified that he saw Mr. Wonka dancing around across the street
from the fire, yelling repeatedly, “Burn, baby burn!” All of these facts -- and especially the witness’ testimony —
demonstrate Wonka’s intentional acts that were willful and malicious for purposes of Penal Code section 451.

IRAC Conclusion

Think of your Issue and Conclusion as matching bookends. The easiest way to write your Conclusion is to copy and paste your
Issue and revise it so that it is a statement of what you think the outcome will be rather than question. Make sure to add a word to
the beginning of the sentence to transition to the conclusion. For example:

v/ Example IRAC Conclusion

Therefore, the People will be able to prove beyond a reasonable doubt that Wonka "willfully and maliciously” set fire to the
Chocolate Factory.

If you prefer not to use the copy/paste/revise method, you can write the Conclusion from scratch; just make sure the Conclusion is
directly related to the Issue. To test if your Conclusion is focused on the issue raised, read the Issue at the beginning of the IRAC
sequence, then read the conclusion. If the Issue and the Conclusion read like a question and a reasoned answer that responds
directly to the question raised, then you have stayed focused and adequately addressed the Issue.

One more thing to consider when writing your conclusion: because the conclusion logically flows from the Rule and Application
components of your discussion, the words you use should reflect your level of certainty/confidence in the correctness of your
conclusion. If the Rules are clear and consistent with one another and the client’s legally significant facts are undisputed, it’s
appropriate to write that something “will” happen. However, if there is room for reasonable differences in opinion as to which legal
authorities should apply and how they should apply, you should qualify your conclusion with words such as “likely,” “unlikely” or
even the phrase “most likely.” The same is true if the legally significant facts are disputed, unclear, or subject to multiple
reasonable inferences. Be careful in using indecisive words: "maybe" as a conclusion may be true, but it is usually unhelpful to
attorneys and their clients.
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v Example IRAC Conclusion -- when the conclusion is not 100% certain

Therefore, the People will likely be able to prove beyond a reasonable doubt that Wonka “willfully and maliciously” set fire to
the Chocolate Factory.

Even though this seems simple, it’s actually quite common for writers to forget to write a conclusion, perhaps because it’s so
obvious. To avoid this problem, make sure your conclusion starts with a good word, such as thus, therefore or hence. Then, make
sure the last sentence has many of the same words as the Issue.

TRANSITIONS AND SIGNPOSTING

Using transitional words and phrases as signposts in your writing will help guide the reader through your analysis. Remember that
you want to make your writing as accessible as possible to your reader. The reader, using your transitions, can better follow your
analysis because you have shown the reader how each sentence relates to the next. The reader will find your writing to be more
credible because the reader will not struggle to understand your point.

You do not need to include a transition with every sentence! This will clutter your writing and make it more difficult to understand
your analysis. Instead, use transitions when you want to signal that you are

. Moving on to the next item in a list

. Providing an example

. Generalizing

. Analogizing or comparing

. Presenting an opposing viewpoint

. Emphasizing a particular thought

. Expanding to explain intricacies of a larger concept

N OO Ul A WN R

. Concluding a piece of analysis or argument

https://socialsci.libretexts.org/@go/page/230478



https://libretexts.org/
https://creativecommons.org/licenses/by-sa/4.0/
https://socialsci.libretexts.org/@go/page/230478?pdf

LibreTexts"

Below are lists with suggested words and phrases you can use to signpost in your writing.

Introducing an Analogy/Compari

Sequencing Generalizing
Example son
Also
o After Here
o Finally . Much like
o Initially : ﬁlS;Zrticular And
o Before Identically
e First, second, etc., Last * Say e Asarule On one hand

e For Example

e During . o In general In comparison
o Like ..

e Further Such e Usually Similarly

e Later * ouchas e For the most part Comparatively

o Meanwhile

e For Instance
e Namely

e In most cases

In like manner To

e Subsequently e Generally Compared to
e To demonstrate
e Until Including e On the whole In the same way
e Includin .
: Then - ity Compard it
L[]
e Since o To illustrate Just :s
o To begin with Equally
Likewise
Contrast/Oppositi . . .
Emphasis Explanation Conclusion
on
o Alternatively e Additionally .
. . o Additionally
e Despite o Especially . i
o Notwithstanding o Indeed * Niequen y Accordingl
o Alfud o A e Moreover ccordingly
e Also As a consequence
o Even though e Even more
o Furthermore Because
e On the contrary o In effect o .
e More specifically Finally

e At the same time

e Apart from this

e And

In conclusion

e However o Explicitly In detail I
e On the other hand e In fact * 1\? € 5111 Ln SEInmary
e Besides e By analogy * hamey sty

o Another reason On balance
¢ In contrast o Furthermore In lik o 1
o Rather o ikl o In like manner vera

. e Aswell So

e But e Certainly

¢ In other words Therefore
e Nevertheless e Importantly .

e To clarify Thus

e Regardless
¢ By contrast
e Nonetheless

e Moreover
e Namely
o Significantly

o Besides
e In particular
e To explain

e Though e To emphasize
. e By the same token
e Conversely e Particularly .
. e e Inrelation to
e Unlike e Specifically

FINALIZE YOUR IRAC

To conclude
To summarize
Ultimately

After you’ve completed the process detailed on the previous pages, put your IRAC components in their correct order: Issue, Rule,

Application, Conclusion. To complee our Discussion, we want to ensure the introductory paragraph provides a summary of our
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IRAC thinking and fully references codified constitutional or statutory law that supports our analysis. Therefore, we will add the
final touches to our completed IRAC analysis with the additions to our previous work shown in bold.

v Example completed IRAC Analysis

Will the People be able to prove beyond a reasonable doubt that Wonka “willfully and maliciously” set fire to the Chocolate
Factory? To secure an arson conviction, Penal Code sections 450 and 451 requires proof that the accused had a wish to vex,
defraud, annoy, or injure another person, or an intent to do a wrongful act. California courts have interpreted arson as a general
intent crime where evidence of acts done "willfully and maliciously" do not require a showing of motive. Here, Wonka's
willful and malicious acts are shown by several facts, such as the discovery of fire accellerants and an eyewitness who
identified Wonka at the scene of the fire. For these reasons, the People will be able to prove beyond a reasonable doubt
that Wonka willfully and maliciously set fire to the Chocolate Factory.

California Penal Code section 451 states, "[a] person is guilty of arson when he or she willfully and maliciously sets fire
to or burns or causes to be burned or who aids, counsels, or procures the burning of, any structure, forest land, or
property.” The law further states, '"Maliciously' imports a wish to vex, defraud, annoy, or injure another person, or an
intent to do a wrongful act, established either by proof or presumption of law." Pen. Code, § 450. The California Supreme
Court stated “willfully and maliciously” for the purposes of arson, "require only that the illegal act or omission occur
"intentionally," without regard to motive or ignorance of the act‘s prohibited character. Evidence of willful and malicious acts
sufficient to support an arson conviction include the throwing of a large firecracker onto a brush-covered hillside, the
firecracker's explosion in the dry brush, and that the explosion caused a brush fire. There is no requirement to prove the
accused specifically intended to cause a fire in a building.

In People v. Atkins (2001) 25 Cal.4™ 76, 104 Cal.Rptr.2d 738, 18 P.3d 660, the defendant was intoxicated when he started a fire
in a brush-covered area near his ex-girlfriend’s home, damaging nearby vegetation. He was charged with arson under Penal
Code section 451 for willfully and maliciously setting fire to the brush. The defendant claimed arson was a specific intent
crime in which the People were required to prove that he had the intent to set a fire. Accordingly, he believed the jury in his
trial should have heard evidence of his intoxication since that would cast doubt on his intent to set a fire. The California
Supreme Court said that arson requires only a general criminal intent and that the specific intent to set fire to, burn, or cause to
be burned the relevant structure or forest land is not an element of arson. Therefore, evidence of the defendant's intoxication
was irrelevant to whether he was guilty of "willfully and maliciously" setting fire to the brush-covered area under Penal Code
section 451.

In re V.V, (2011) 51 Cal.4™ 1020, 125 Cal.Rptr.3d 421, 252 P.3d 979, involved two minors who threw large firecrackers into a
large brush-covered hillside. The explosion of the firecrackers caused a five-acre fire. The boys claimed they wanted to hear
the loud explosions from the firecrackers and did not intent on setting the hill on fire. The California Supreme Court said their
conduct constituted "willful and malicious" acts under Penal Code section 451 because their acts of lighting the firecrackers
and throwing them into the hillside brush knew were intentional acts that they knew created a fire hazard. The court further
said that, "their intentional acts created a fire hazard were aware of facts that would lead a reasonable person to realize that the
direct, natural, and highly probable consequence of throwing a lit "cherry bomb" from their location would be its landing in the
dry brush...and causing a fire."

Based on the Atkins and In re V.V. cases, a determination of “willfully and maliciously” needs to be based on objective
evidence of intentional acts and does not require a showing that those acts were specifically intended to cause a fire. In this
case, similar to the Atkins and In re V.V. opinions, Mr. Wonka’s "willful and malicious" acts can be inferred from many facts.
The fire inspector’s report noted use of accelerants in several sites. The fire started sometime after 1 a.m., long after the factory
was closed. Finally, a witness testified that he saw Mr. Wonka dancing around across the street from the fire, yelling repeatedly,
“Burn, baby burn!” All of these facts -- and especially the witness’ testimony — demonstrate Wonka’s intentional acts that were
willful and malicious for purposes of Penal Code section 451.

Now you have a cohesive, thorough and complete legal analysis that is easy to read and understand.
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Wash, rinse, repeat ...

Repeat the writing process detailed above for each Question Presented, using the same numbering system you used for your
Questions Presented. Even if the Rules and Applications seem to overlap or be repetitive, it’s important to fully analyze each
Question Presented separately, using IRAC structure for each one.

By now, you are deeply familiar with the legal standards, legal authorities, and legally significant client facts involved in answering
the client’s question. Resist the temptation to over-summarize! Legal analysis is meant to be detail-oriented; it’s not meant to be a
cliff-hanger murder mystery. That means there will likely be a fair amount repetition.

Next, you’ll learn how to use the IRAC writing structure in the Discussion section of a legal research memorandum.

Contributors

13: Using the IRAC Writing Structure is shared under a CC BY-SA 4.0 license and was authored, remixed, and/or curated by Beth
R. Pless, J.D. (Northeast Wisconsin Technical College) & edited and curated by James C. Harman, Assistant Professor, Santa Ana
College.

This page titled 13: Using the IRAC Writing Structure is shared under a CC BY-SA 4.0 license and was authored, remixed, and/or curated by Beth
R. Pless, J.D. (Northeast Wisconsin Technical College) via source content that was edited to the style and standards of the LibreTexts platform.
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14: Legal Memos - Discussion Section

In this chapter, we are going to explore what goes into writing the Discussion section of your legal research memo. This is perhaps
the most important part of your memo, and it all starts with your IRAC paragraphs. From there, you will add some structural pieces
to guide your reader, and counter-analysis (where appropriate) to complete the legal analysis.

DISCUSSION SECTION STRUCTURE

If your memo contains more than one Question Presented — and hence, more than one IRAC analysis, it will help the reader better
understand and follow your analysis if you use subheadings/subtitles as guideposts before each one. Use the same numbering
system that you used for your Questions Presented, and either a short statement or question reflecting the legal standard being
analyzed, like this:

DISCUSSION

1. Did Wonka “intentionally damage” the factory with fire?
[IRAC Analysis follows]

2. Did the damage occur “without consent” of the other owner?
[IRAC Analysis follows]

The next step is easy: put your entire IRAC analysis beneath the appropriate subheading/subtitle. Resist the temptation to remove
the IRAC Issue! Even though it’s repetitive of the subheading/subtitle, it’s a necessary part of the analysis.

Drafting Counter-Analysis

The purpose of your IRAC analysis is to show an in-depth explanation of your macro-synthesis and legal analysis, and your
conclusions as to how the client’s questions should be answered. If you stop here, however, your analysis is incomplete.

At this point, your analysis is one-sided. But, the law is anything but one-sided. You will never find yourself in a position where
you can simply present your case and then "drop the mic." Instead, opposing counsel will try to poke holes in your case; so, you
need to prepare for those responses by anticipating them. This is the purpose of counter-analysis.

There are two types of counter-analysis to consider including after each IRAC analysis:

o Factual counter-analysis (based on the client’s facts and reasonable inferences supported by those facts
o Legal counter-analysis (based on differences between legal authorities — most often court decisions)

Writing a counter-analysis

Very rarely are all of the legally significant facts undisputed. Facts are sometimes disputed, unclear, or subject to different
interpretations/inferences. The purpose of factual counter-analysis is to anticipate an objective view of the facts that is different
from what you wrote in the Application component of your IRAC analysis. Also, Often, there are several legal authorities relevant
to the legal standard you discussed in your IRAC analysis. The purpose of legal counter-analysis is to anticipate an objective view
of the legal authorities that is different from your own. Here are some suggested steps for writing counter-analysis:

Step 1: Review your Facts section in your legal memo. Remember, the Facts section of your legal memo contains all of the client
facts, including the facts that don’t support the conclusion you reached in your IRAC analysis. Look for signal words such as
apparently, allegedly.

Step 2: Identify legally significant facts that are disputed, unclear or are subject to more than one interpretation. Use a
highlighter to mark those facts in your Facts statement that are

o Disputed by the parties or witnesses (for example, one person says the traffic light was green, and another person says the traffic
light was red). These would be “black and white” disputes, meaning that if one version is true, the other must be false.

¢ Unclear due to a lack of testimony/evidence or several different versions of the facts. The more witnesses you have, the more
different versions there likely will be as to what happened, when it happened, how it happened, or why it happened. These are
“gray” disputes, meaning that several different versions could be true, based on the vantage point and perception of the various
witnesses.

@ https://socialsci.libretexts.org/@go/page/230479



https://libretexts.org/
https://creativecommons.org/licenses/by/4.0/
https://socialsci.libretexts.org/@go/page/230479?pdf
https://socialsci.libretexts.org/Courses/Santa_Ana_College/PARA_248%3A_Legal_Synthesis_and_Analysis/14%3A_Legal_Memos_-_Discussion_Section

LibreTexts"

e Able to support different assumptions, interpretations, or inferences that can be drawn from the fact. Sometimes a person’s
objective words or behaviors can reflect many plausible subjective motives, thoughts, or intents. For example, suppose you saw
a person throw away a half-eaten apple. There are many logical inferences as to why: the person was no longer hungry; the
person was going somewhere that didn’t allow food; the person discovered a worm in the apple.

Once you’ve marked those facts, compile a list of legally significant facts that might be important enough to change the outcome of
your client’s legal matter. Your macro-synthesis worksheets (in which you listed client facts that were similar to or different from

the facts of court decisions you briefed) can help with this.

Step 3: Determine how the facts identified in Step 2 would change the client’s outcome. In the Application component of your
IRAC analysis, you assessed the credibility, bias, and ability to perceive, with respect to witness statements, testimony and
documents; you then decided which facts you believed were the strongest or most likely to be true. As part of this process, you also
made some reasonable assumptions, interpretations and inferences based on your view of the facts. This step asks you to consider
how someone else’s assessment could be different from yours, and how that difference would impact the client’s outcome.

Step 4: Identify the differences in “rules of law” contained in the legal authorities.

Again, usually the differences arise in court decisions as opposed to conflicting statutes. While reviewing the court decisions, ask

yourself these questions:

o Which court decisions have outcomes that are different from, or opposite to one another?
o Why are they different? There are several possibilities, such as

o Differences in legally significant facts. Even a seemingly small difference in the facts can have a big impact on how the
legal standard is applied.

o The legal standard has changed/evolved during the time gap between the court decisions. Statutes are amended or repealed;
sometimes new statutes are enacted; common law evolves. Pay particular attention to portions of court decisions describing
the history of the statute/legal standard.

o A new/different policy reason has emerged that supports a different outcome in the application of the legal standard. Courts
sometimes describe the “why” behind a particular legal standard (who, or what, is being protected and why? Who is being
held responsible and why?). Frequently, due to rules relating to precedent and stare decisis, later court decisions include an

explanation of why they deviated from previous decisions.

Step 5: Review your case briefs and macro-analysis worksheets. In the Rule component of your IRAC analysis, you determined
which court decisions were most applicable to the client’s legal question based in large part on your view of factual similarities and
differences. Now it’s time to look more closely at the court decisions you determined were not applicable.

Step 6: Write factual counter-analysis identifying the facts in Step 2 and rules of law in Step 4 and why they do not change
your conclusion. Once again, I recommend using a formula similar to what you see below for writing your counter-analysis. Using
the same structure repeatedly also helps with writer’s block, and the consistency makes your writing more predictable and easier to

follow.

o Start with a transitional word or phrase that signals the reader you are about to explain your counter-analysis. Some possibilities
include however, nevertheless, nonetheless, conversely, on the other hand, or “A different view of the facts could lead to a
different outcome.”

o State the general impact of the counter-analysis. For example, If the jury views the facts differently, our client might be held
liable.

o Explain the counter-analysis factors in detail. Describe the black-and-white (or gray) dispute, and what the different resolutions
of those disputes might be. Describe the different assumptions, interpretations, or inferences that can be drawn from the fact(s).

e Describe the specific impact that would occur if the jury viewed the facts differently from you, in the context of the legal
standard analyzed in your IRAC analysis. For example, if the jury believes witness A’s testimony rather than witness B’s
testimony, the jury might determine our client failed to stop for a red traffic light.

o End your counter-analysis with a conclusion regarding the failure of these differences to impact on your IRAC conclusion.

Going back to our client, Willy Wonka, you might recall there were some pretty interesting facts relating to the question of whether
the People would be able to prove beyond a reasonable doubt that Wonka set the fire. Those facts are:
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¢ Only Mary Worth claimed to have seen Wonka near the scene of the fire. No other witnesses saw Wonka.

o Charlie Bucket, joint owner of the Chocolate Factory with Wonka, is currently being audited by Weegocha Auditing Company
for alleged improper business practices. Weegocha states that $1 million is unaccounted for in corporate record books.

¢ Corporate record books reflect that the factory has been operating at a financial loss for the last three years.

o Bucket, just like Wonka, has a Preferred Player’s Cards at LaCasino. LaCasino policy is to issue Preferred Player’s Cards only
to regular customers gambling at least $1 million.

o During our interview, Bucket admitted that he has lost a substantial, though unknown, amount of money gambling at LaCasino
over the last five years. However, Bucket denies using corporate monies to gamble.

Using these facts, our counter-analysis might look like this:

v/ Example Factual Counter-analysis

Will the People be able to prove beyond a reasonable doubt that Wonka set the fire to the Chocolate Factory? There are
challenges the prosecution could face. There is only one witness, Mary Worth, who claims to have seen Wonka near the
scene of the fire. Moreover, there are significant arguments to establish Charlie Bucket had more reason to set fire to the
Chocolate Factory than Wonka. Bucket admitted to having gambling losses and shared in the losses the Chocolate
Factory has seen in recent years. While Bucket may also be a suspect and may have had greater motive to commit arson
than Wonka, motive is not needed to be proven to establish arson under Penal Code section 451 as stated in Atkins. Also,
while there is only one witness who saw Wonka at the scene of the fire, there are no witnesses who saw Bucket at the
fire. For these reasons, it is unlikely that circumstances relating to Bucket will distract from the People's ability to prove
Wonka is guilty of arson beyond a reasonably doubt under Penal Code section 451.

Counter-Analysis Pitfalls to Avoid

When writing your counter-analysis, avoid the following pitfalls:

® Labeling your counter-analysis as “counter-analysis.” Counter-analysis is part of the Discussion section, so it should not
be labeled separately.

® Failing to include a transition to introduce the counter-analysis paragraph that indicates whether you are providing factual
or legal counter-analysis. Consider using something similar to the following: However, a different view of the [client’s facts
OR the legal authorities/case law]. Here are some other “signal” words and phrases:

Factual counter-analysis Legal counter-analysis

o Allegedly

* Apparently e In contrast
e [someone] asserts ... -
e However...
someone] claims ...
* Esomeone} states e [case title] suggests ...
[ ] cee
e [case title] could apply (or be applied) ...

e The case law is not settled ...
e Our exact fact scenario has not been addressed...

e [someone] does not recall ...
e [someone] denies ...

e Itisunclear whether ... . .
.. e There are conflicts between multiple cases...
e The parties dispute whether ...

e It is unknown whether ...

® Injecting factual or legal counter-analysis into your main IRAC analysis.
® Repeating your IRAC analysis in your counter-analysis paragraphs.

® Incomplete discussion of factors to counter-analyze. Assume your reader hasn’t read any of the legal authorities you have
synthesized.

o With factual counter-analysis, expressly state the reason the facts might be viewed differently (they are disputed, they are
vague, there is more than one reasonable interpretation); then, explain in detail the different view
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o With legal counter-analysis, expressly state the reason the legal authorities might be applied differently (the “rule of law” could
be applied differently, a court might think the factual differences between the case law and the client’s facts should result in a
different outcome for the client, a court might think a different precedent should be applied). Explain in detail the “rule of law”
and the facts of the precedent, and then explain in detail the different view.

The Discussion Section: Putting it all Together

Once you have completed the entire process above for the discussion of your first Question Presented, repeat the process for each
additional Question Presented. Keep in mind that not every discussion needs counter-analysis (but most of them do).

Following is an example of what our legal research memo looks like at this point. The components we’ve drafted so far have been
put in the correct order.

WORK PRODUCT - PRIVILEGED AND CONFIDENTIAL LEGAL RESEARCH MEMORANDUM
TO: Supervising Attorney [insert the person’s name]

FROM: Conscientious Legal Practitioner [insert your name]

DATE: April 1, 20xx [insert the date you are providing the final draft to your supervisor)
RE: Analysis of Likelihood of Arson Conviction

People v. Willy Wonka; Case No. 20xx-CF-1234

Our File: CF-Wonka-20xx-983

FACTS

Sometime after 1 a.m. on January 30, 20xx, a fire occurred at the Chocolate Factory (Police Report). The factory had closed at 5
p.m. the evening prior to the fire, and no one occupied the factory at the time of the fire (Client interview, Bucket statement to
police). The fire caused $1 million worth of damage (Insurance claim filed by Bucket).

The fire inspector’s report revealed the use of accelerants at several sites around the factory (Fire Inspector Report). A witness
came forward (Mary Worth) and stated that at approximately 2 a.m., she was awakened by the sirens from fire trucks responding to
the fire (Police Report). She went outside her home, which is across the street from the Chocolate Factory, to watch the firefighters
put out the fire (Police Report). At that time, she noticed a man dressed in camouflage clothing dancing near the curb, about 25
yards from where she was standing (Police Report). She could hear the man shouting, “Burn, baby, burn!” (Police Report) From a
police photo lineup, Ms. Worth identified Mr. Wonka as the man she saw dancing across the street from the fire (Police
investigation file, lineup report).

The Chocolate Factory is jointly owned by our client, Willy Wonka, and Charlie Bucket (Client interview, Bucket statement to
police, Incorporation records, Real estate records). Bucket claimed in his statement to police he was surprised and upset by the fire
and did not consent to someone setting a fire (Police Report, Bucket statement to police). Further investigation of Bucket and the
Chocolate Factory reveals that Bucket is currently being audited by Weegocha Auditing Company for alleged improper business
practices (Client interview, records from auditing company). Weegocha states that $1 million is unaccounted for in corporate record
books (Audit report). Corporate record books also reflect that the factory has been operating at a financial loss for the last three
years (Chocolate Factory financial records).

Both Willy Wonka and Bucket have Preferred Player’s Cards at LaCasino (Client interview; LaCasino Preferred Players roster).
LaCasino policy is to issue Preferred Player’s Cards only to regular customers gambling at least $1 million (interview of LaCasino
manager; LaCasino pamphlets). Both Wonka and Bucket admit that they have lost a substantial, though unknown, amount of
money gambling at LaCasino over the last five years (Client interview, Audit report). However, Wonka and Bucket deny using
corporate monies to gamble (Client interview, Audit report).

Willy Wonka has been charged in Brown County Circuit Court with arson. An arraignment is scheduled on [date], at which time
Wonka must enter a plea to the charge. A request for a copy of the investigative file has been sent to the Brown County District
Attorney and a response is pending.
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QUESTION PRESENTED

Will the People be able to prove beyond a reasonable doubt that Wonka “willfully” and "maliciously” set fire to the Chocolate
Factory?

DISCUSSION

Will the People be able to prove beyond a reasonable doubt that Wonka “willfully and maliciously” set fire to the Chocolate
Factory? To secure an arson conviction, Penal Code sections 450 and 451 requires proof that the accused had a wish to vex,
defraud, annoy, or injure another person, or an intent to do a wrongful act. California courts have interpreted arson as a general
intent crime where evidence of acts done "willfully and maliciously” do not require a showing of motive. Here, Wonka's willful and
malicious acts are shown by several facts, such as the discovery of fire accellerants and an eyewitness who identified Wonka at the
scene of the fire. For these reasons, the People will be able to prove beyond a reasonable doubt that Wonka willfully and
maliciously set fire to the Chocolate Factory.

California Penal Code section 451 states, "[a] person is guilty of arson when he or she willfully and maliciously sets fire to or burns
or causes to be burned or who aids, counsels, or procures the burning of, any structure, forest land, or property." The law further
states, ""Maliciously' imports a wish to vex, defraud, annoy, or injure another person, or an intent to do a wrongful act, established
either by proof or presumption of law." Pen. Code, § 450. The California Supreme Court stated “willfully and maliciously” for the
purposes of arson, "require only that the illegal act or omission occur "intentionally," without regard to motive or ignorance of the
act‘s prohibited character. Evidence of willful and malicious acts sufficient to support an arson conviction include the throwing of a
large firecracker onto a brush-covered hillside, the firecracker's explosion in the dry brush, and that the explosion caused a brush
fire. There is no requirement to prove the accused specifically intended to cause a fire in a building.

In People v. Atkins (2001) 25 Cal.4th 76, 104 Cal.Rptr.2d 738, 18 P.3d 660, the defendant was intoxicated when he started a fire in a
brush-covered area near his ex-girlfriend’s home, damaging nearby vegetation. He was charged with arson under Penal Code
section 451 for willfully and maliciously setting fire to the brush. The defendant claimed arson was a specific intent crime in which
the People were required to prove that he had the intent to set a fire. Accordingly, he believed the jury in his trial should have heard
evidence of his intoxication since that would cast doubt on his intent to set a fire. The California Supreme Court said that arson
requires only a general criminal intent and that the specific intent to set fire to, burn, or cause to be burned the relevant structure or
forest land is not an element of arson. Therefore, evidence of the defendant's intoxication was irrelevant to whether he was guilty of
"willfully and maliciously" setting fire to the brush-covered area under Penal Code section 451.

Inre V.V, (2011) 51 Cal.4™ 1020, 125 Cal.Rptr.3d 421, 252 P.3d 979, involved two minors who threw large firecrackers into a large
brush-covered hillside. The explosion of the firecrackers caused a five-acre fire. The boys claimed they wanted to hear the loud
explosions from the firecrackers and did not intent on setting the hill on fire. The California Supreme Court said their conduct
constituted "willful and malicious" acts under Penal Code section 451 because their acts of lighting the firecrackers and throwing
them into the hillside brush knew were intentional acts that they knew created a fire hazard. The court further said that, "their
intentional acts created a fire hazard were aware of facts that would lead a reasonable person to realize that the direct, natural, and
highly probable consequence of throwing a lit "cherry bomb" from their location would be its landing in the dry brush...and causing
a fire."

Based on the Atkins and In re V.V. cases, a determination of “willfully and maliciously” needs to be based on objective evidence of
intentional acts and does not require a showing that those acts were specifically intended to cause a fire. In this case, similar to the
Atkins and In re V.V. opinions, Mr. Wonka’s "willful and malicious" acts can be inferred from many facts. The fire inspector’s report
noted use of accelerants in several sites. The fire started sometime after 1 a.m., long after the factory was closed. Finally, a witness
testified that he saw Mr. Wonka dancing around across the street from the fire, yelling repeatedly, “Burn, baby burn!” All of these
facts -- and especially the witness’ testimony — demonstrate Wonka’s intentional acts that were willful and malicious for purposes
of Penal Code section 451.

Will the People be able to prove beyond a reasonable doubt that Wonka set the fire to the Chocolate Factory? There are challenges
the prosecution could face. There is only one witness, Mary Worth, who claims to have seen Wonka near the scene of the fire.
Moreover, there are significant arguments to establish Charlie Bucket had more reason to set fire to the Chocolate Factory than
Wonka. Bucket admitted to having gambling losses and shared in the losses the Chocolate Factory has seen in recent years. While

Bucket may also be a suspect and may have had greater motive to commit arson than Wonka, motive is not needed to be proven to
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establish arson under Penal Code section 451 as stated in Atkins. Also, while there is only one witness who saw Wonka at the scene
of the fire, there are no witnesses who saw Bucket at the fire. For these reasons, it is unlikely that circumstances relating to Bucket
will distract from the People's ability to prove Wonka is guilty of arson beyond a reasonably doubt under Penal Code section 451.

The legal research memo is almost complete! In the next chapter, you’ll learn how to put in the finishing touches — the Answers to
the Questions Presented.
Contributors

14: Legal Memos - Discussion Section is shared under a CC BY-SA 4.0 license and was authored, remixed, and/or curated by Beth
R. Pless, J.D. (Northeast Wisconsin Technical College) & edited and curated by James C. Harman, Assistant Professor, Santa Ana
College.

This page titled 14: Legal Memos - Discussion Section is shared under a CC BY 4.0 license and was authored, remixed, and/or curated by Beth R.
Pless, J.D. (Northeast Wisconsin Technical College).
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15: Legal Memos - Final Draft

Brief Answers, Conclusion, and the Final Draft

In this chapter, we are going to explore what goes into writing the last two parts of your legal research memo — the Brief Answers section and the Conclusion. Once you have written those, you are
ready to finalize it! This chapter contains some suggested steps and, at the end, a checklist for making your final draft the best it can be.

REVIEW AND REVISE WHAT YOU'VE WRITTEN SO FAR

Before you start drafting the Brief Answers section and the introductory paragraph, proofread, edit and revise the existing sections of your memo to make sure they look exactly the way you want
them to look. Here are some suggested steps for this process:

Step 1: Check the existing sections of your legal memo for accuracy and completeness

Revision is an important part of excellent legal writing. Review each section of your legal memo to make sure what you wrote accurately reflects your legal synthesis and analysis. Some common
errors to avoid in each component:

¢ Questions Presented
® writing the legal standard too broadly (is someone liable, guilty, responsible, etc.) rather than focusing on the word or phrase being interpreted and applied.
® failing to include a list of legally significant client facts related to the legal standard.
® including facts in the Questions Presented section that are not also included in the Facts section.
+ Facts
® omitting legally significant facts or over-summarizing and leaving out small, but important, details.
® omitting contextual facts that help the reader understand what happened to the parties involved in the client’s legal matter.
® failing to use “signal” words to let the reader know which facts are disputed or subject to more than one reasonable interpretation.
® including legal conclusions (don’t answer the question in the legal standard or make a statement that the legal standard’s requirements were met or not met).
» Discussion
® failing to use subheadings/subtitles that match each Question Presented being discussed.
® failing to include all of the IRAC components, in the correct order, for each Question Presented being discussed (review the chapters regarding IRAC for more detail).

® failing to include a complete and detailed counter-analysis as necessary after your IRAC analysis of each Question Presented (review the chapter regarding the Discussion section).

THE BRIEF AnswerS SECTION

The Brief Answers section goes right after the Questions Presented section. The purpose, of course, is to tell the reader how you answered each Question Presented, with a brief summary as to why
you answered it that way. Although it seems logical to draft the Brief Answers right after you draft the Questions Presented, it’s actually easier to draft them after you’ve drafted your Discussion
sections. Think of the Brief Answers as a synopsis of what your detailed analysis contained in your Discussion sections. Any writer will tell you it’s easier — and more logical — to write a synopsis of a
document after you’ve written the actual document.

Once you’ve got the other sections of your research memo finalized, writing the Brief Answers section is relatively easy. Here are the steps:

Step 1: Copy and paste the legal standard from your Questions Presented into the Brief Answers section.

After you title the Brief Answers section, this really is the next step! Then make sure that the main numbering system of the Brief Answers matches the main numbering system of the Questions
Presented.

Step 2: Add one of the following to the beginning of each Answer: “Yes.” “Probably yes.” “No.” “Probably No.”

How did you answer each Question Presented? Be decisive. "Maybe" is not helpful. While "Probably Yes" and "Probably No" can be helpful, they should be reserved for truly uncertain situations and
not used where the answers are clear. There are no guarantees in the law, so it goes without saying that a "Yes" or "No" include the consideration that the answer is subject to the inherent uncertainties
of human institutions and behavior.

Step 3: Revise the grammar and punctuation in each Brief Answer to a statement.

You wrote your Question Presented as a question. The Brief Answer needs to be a statement. That means you’ll need to change some words or word order and change the final punctuation from a
question mark to a period. Here is what our Brief Answer would look like so far:

BRIEF Answer

Yes. The People will likely be able to prove beyond a reasonable doubt that Wonka “willfully and maliciously” set fire to the Chocolate Factory.

Step 4: Add a brief summary of the legal authorities and legally significant facts that support each Answer.

Review the Rule and Application components of the Discussion section in which you analyzed the Question Presented related to the Answer. Then, generally summarize, at a high level, what the legal
authorities say about the legal standard. After that, write one to two sentences about the most important legally significant client facts that support your Answer. Finish with a concluding sentence.
Here is what the final draft of our Answers would look like:

v Example Answers

AnswerS

Yes. The People will likely be able to prove beyond a reasonable doubt that Wonka “willfully and maliciously” set fire to the Chocolate Factory because California law does not require any
showing of motive or intent to cause a fire.

Notice that there are no citations contained in the Brief Answers. It would be fine to cite the arson statute if you choose; if you do, make sure to use complete and proper Bluebook citation form!

Writing the Conclusion

At this point, your legal research memo begins with the Facts and then dives into the Questions Presented. It ends with the Conclusion. The Conclusion should match the substance of the Brief
Answers. The Conclusion should follow from the Discussion--the reader will not be surprised by conclusion because it is consistent with and flows from the reasons you explained in the Discussion
section. The Conclusion should be brief: no more than two sentences!

Here’s how the Conclusion might look:
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v Example Conclusion

The People will be able to prove Wonka willfully and maliciously set the fire to the Chocolate Factory because of the witness testimony and the California precedents that do not require a
showing of specific intent to commit arson to fine someone guility under California Penal Code section 451.

REVIEW, REVISE, AND FINALIZE YOUR MEMO

The final draft of your legal research memo should reflect not only your legal and factual analysis, but also your professionalism as a writer. Don’t let things like improper citation form, errors in
writing mechanics (including grammar, punctuation, capitalization), or spelling errors ruin an otherwise great memo! Run spell-checker — slowly and carefully! Then put the memo aside for a while
(at least an hour); after that, run “dumb-checker” — consider slowly and carefully reading your memo out loud.

Some additional items for your revision checklist:

o Make sure you have all of the required sections, in the correct order; label only those sections that are required to be labeled (Questions Presented, Answers, Facts, Discussion)

» Make sure your IRAC analyses are complete with the IRAC components in the correct order
o Make sure your memo is internally consistent across all components

o Do you have the same number of Questions Presented, Answers, and IRAC analysis sections?

o

Is there a one-for-one correlation between each Question Presented, Answer, and IRAC analysis Section (that is, do Question Presented 1, Answer 1, and IRAC 1 all address the same legal
standard)?

Is the content of your Questions Presented, Answers and Discussion consistent?

Are all the facts contained in your Questions Presented and Discussion section also contained in the Facts section?

Are the verb tenses consistent across all Questions Presented, Answers, and IRAC analysis sections (past tense or present tense)?

Are the names/nouns/pronouns consistent across all Questions Presented, Answers, and IRAC analysis sections (plural nouns or singular nouns, for example)?
Do the legal standards at the beginning of each IRAC analysis section match the Question Presented to which they relate?

Do the conclusions at the end of each IRAC analysis section match the yes/no in the Answer to which they relate?

Did you include complete and detailed counter-analysis as required?

0 o 0o 0o 0 o o

‘Writing a legal research memo might not come easily to you at first. That’s OK! Your comfort level with the skills involved in will increase the more you practice them.
CHECKLIST FOR DRAFTING THE LEGAL RESEARCH MEMO, FINAL DRAFT
Use this checklist to help you write your legal research memo final draft. Or access the interactive version -
MAKE SURE ALL SECTIONS ARE INCLUDED AND PROPERLY LABELED (IF REQUIRED TO BE LABELED)
__Are you using the correct Memo heading format?
__ Do you have a work product heading?

__Do you have a RE line that describes the broad question, identifies our file number and includes the court case name and number (if any)?

__ Do you have a Facts section?

__ Do you have Questions Presented?

__ Do you have Answers — one for each Question Presented?

__ Do you have a Discussion section — one IRAC analysis for each Question Presented?

__ Do you have a Conclusion section?

__Are the sections in the correct order and properly labeled (if a label is required)?

MAKE SURE EACH SECTION IS COMPLETE

Note: this is the order in which I usually check each section.

FACTS:

__ Do you have all of the legally significant and contextual client facts described?

__Did you write your facts in logical order (chronological, or by issue, or by party — whichever is simplest and flows best)?
__Is it clear which facts are disputed (use words like appears, claims, apparently, etc.)

__Are your facts written in narrative form (not bulleted lists or sentence fragments, but like a story)?

QUESTIONS PRESENTED:

Does each Question Presented contain client facts relevant to the
legal standard — what behavior or circumstances cause us to wonder
whether the legal standard applies?

Does each Question Presented have a narrow Legal Standard? Briefly identify each legal standard below

1. __Yes __ No--REVISE

2. __Yes__No--REVISE

3. __Yes __No--REVISE
DISCUSSION:
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IRAC Analysis:
Explain whether the legal standard will be proven, using IRAC Format

Issue Legal standard from Question Presented #1
Rule Words of the statute(s) being interpreted and applied in issue #1, above
Citation of the statute(s) being interpreted and applied in Question Presented #1, above
Is there more than one statute? If so, how are they related? Use a transition sentence or phrase to show this

Use a transition to introduce the Court decisions interpreting the statute

__ What did the Court say the statute/words mean?

__ Why did the Court interpret the way it did (what tools did it use)

__Are the case law facts discussed, so you can compare them to your client’s facts?
__How did the Court apply the law to the facts in front of it?

Use a transition to introduce the Client facts
L. __ Do all of the facts you have written here relate only to the legal standard you identified in your issue,
Application bove?
above?

__Do all of the facts you have written here appear in your Facts section, above?

Conclusion Answer the question above (Therefore ....)

__The IRAC components are in proper order

Is counter-analysis required?
__No. The facts and law are undisputed and clear

__Disputed, unclear or missing facts are described
__ Multiple reasonable inferences/interpretations of facts are described
__Impact (opposite conclusion) of viewing the facts in this way is described

__ Yes. There are disputed, unclear or missing facts; or there are facts subject to multiple reasonable
inferences/interpretations

__ Other court decisions that could be applied are described
__ Other reasonable interpretations/applications of case law are described
__Impact (opposite conclusion) of viewing the law in this way is described

__ Yes. The law is unclear or subject to multiple reasonable interpretations/applications; or, the legal issue is fact-
intensive and none of the cases discussed in IRAC has facts identical to our client

BRIEF AnswerS:

Your answer as to whether each question presented will be proven

) . ) 5
(yes, no, probably yes, probably no) Legal standards to prove Did you briefly explain the law and facts that support your answer?
1. __Yes__No-- REVISE
2. __Yes __No--REVISE
3. __Yes __ No -- REVISE
MAKE SURE THE MEMO IS INTERNALLY CONSISTENT
Is the legal issue identified consistent?
(briefly identify each issue and make sure it’s consistent in all #1s, #2s, Intro Paragraph Questions Presented Answers IRAC Analyses
#3s)
il, __Yes __ No -- REVISE __Yes __ No-- REVISE __Yes __No -- REVISE __Yes __No-- REVISE
2. __Yes __ No -- REVISE __Yes __ No--REVISE __Yes__No -- REVISE __Yes __ No--REVISE
3. Yes __No -- REVISE Yes __ No -- REVISE __Yes __No -- REVISE Yes __No -- REVISE

Is the legal conclusion identified consistent? (briefly identify each issue

and make sure it’s consistent in all #1s, #2s, #3s) Intro Paragraph Answers IRAC Analyses Counter-Analyses

1. __Yes __No--REVISE __Yes __No-- REVISE __Yes __No--REVISE __Yes __No--REVISE
2. __Yes __ No-- REVISE __Yes __No -- REVISE __Yes __ No-- REVISE __Yes __ No-- REVISE
3. Yes __ No -- REVISE Yes __ No -- REVISE __Yes __ No-- REVISE Yes __ No -- REVISE

MAKE SURE THE MEMO USES GOOD WRITING MECHANICS

__Did you run spell-checker?

__Did you run dumb-checker (carefully proofread everything you wrote)?

Voila! Your memo is complete! To see the final draft of our Wonka Legal Research Memo, click here.

Contributors

15: Legal Memos - Final Draft is shared under a CC BY-SA 4.0 license and was authored, remixed, and/or curated by Beth R. Pless, J.D. (Northeast Wisconsin Technical College) & edited and
curated by James C. Harman, Assistant Professor, Santa Ana College.

This page titled 15: Legal Memos - Final Draft is shared under a CC BY 4.0 license and was authored, remixed, and/or curated by Beth R. Pless, J.D. (Northeast Wisconsin Technical College).
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16: Appendices

APPENDIX A - ENNABE V. MANOSA

https://law.justia.com/cases/california/supreme-court/2014/s189577.html
58 Cal.4th 697, 168 Cal.Rptr.3d 440, 319 P.3d 601
In the Supreme Court of California

FAIEZ ENNABE, Individually and as
Administrator, etc., et al.,

Plaintiffs and Appellants,

$189577

V.

Ct.App. 2/1 B222784

CARLOS MANOSA et al.,

Los Angeles County

Defendants and Respondents. )

Super. Ct. No. KC053945

Beginning in 1971 this court decided three cases that together reversed

decades of previous law and recognized, for the first time, that sellers or furnishers
of alcoholic beverages could be liable for injuries proximately caused by those
who imbibed. (Vesely v. Sager (1971) 5 Cal.3d 153; Bernhard v. Harrah’s Club
(1976) 16 Cal.3d 313; Coulter v. Superior Court (1978) 21 Cal.3d 144.) In 1978,
the Legislature abrogated the holdings of those cases, largely reinstating the prior
common law rule that the consumption of alcohol, not the service of alcohol, is the
proximate cause of any resulting injury. (Bus. & Prof. Code, § 25602, subd. (c);
Civ. Code, § 1714, subd. (b).)1 The Legislature’s action in essence created civil
immunity for sellers and furnishers of alcohol in most situations. The Legislature

1
All further statutory references are to the Business and Professions Code
unless otherwise specified.

also enacted section 25602.1, which created some narrow exceptions to this broad
immunity, and we find one such exception relevant to this case. In addition to
permitting liability in some circumstances for the provision of alcohol (i.e., the
sale, furnishing or giving away of alcoholic beverages) by those licensed to sell
alcohol (or who are required to be licensed), section 25602.1 also states that “any
other person” who sells alcoholic beverages (or causes them to be sold) to an
obviously intoxicated minor loses his or her civil immunity and can be liable for
resulting injuries or death. Liability of such “other person[s]” is limited to those
who sell alcohol; civil immunity is still the rule for nonlicensees who merely
furnish or give drinks away.

We consider in this case whether defendant Jessica Manosa2 can be liable

under the foregoing exception when, at her party, an underage, intoxicated guest
who was charged a fee to enter consumed alcoholic beverages defendant supplied
and subsequently, in a drunken state, killed someone in an automobile accident.
To assist in resolving the issues in this case, we solicited and obtained the views of
the Department of Alcoholic Beverage Control,3 the state agency charged by our
state Constitution with enforcement of the laws relating to the consumption of
alcoholic beverages in this state. (Cal. Const., art. XX, § 22, fifth par. [“The
Department of Alcoholic Beverage Control shall have the exclusive power, except

2

Plaintiffs do not challenge the lower court’s ruling in favor of codefendants
Carlos and Mary Manosa, Jessica’s parents. Accordingly, we refer to defendant
Jessica Manosa only.

3

‘We will use the abbreviation “ABC” as a shorthand for “Alcoholic

Beverage Control.” Hence, the Department of Alcoholic Beverage Control is
referred to as “the Department of ABC” and the Alcoholic Beverage Control Act
(Bus. & Prof. Code, div. 9, § 23000 et seq.) is referred to as “the ABC Act.”

2

as herein provided and in accordance with laws enacted by the Legislature, to
license the . . . sale of alcoholic beverages in this State . . . .”].)

After considering the views of the parties and the Department of ABC, we
conclude the pleaded facts, which allege defendant charged an entrance fee to
some guests (including the minor who caused the death), payment of which
entitled guests to drink the provided alcoholic beverages, raise a triable issue of
fact whether defendant sold alcoholic beverages, or caused them to be sold, within
the meaning of section 25602.1, rendering her potentially liable under the terms of
that statute as a person who sold alcohol to an obviously intoxicated minor.
Having reached this decision, we need not, and thus do not, address the further
question whether defendant might also be liable on the ground she was a person
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who was required to be licensed who furnished alcohol to an obviously intoxicated
minor.

Because the Court of Appeal affirmed the trial court’s grant of summary
judgment in defendant’s favor, we reverse.

1. BACKGROUND

As the case comes to this court following the trial court’s grant of

defendants’ motion for summary judgment, we “recite the evidence in the light
most favorable to the nonmoving party (here, plaintiffs).” (Clayworth v. Pfizer,
Inc. (2010) 49 Cal.4th 758, 764.) On the evening of April 27, 2007, defendant
Jessica Manosa (Manosa) hosted a party at a vacant rental residence owned by her
parents, defendants Carlos and Mary Manosa, without their consent. The party
was publicized by word of mouth, telephone, and text messaging, resulting in an
attendance of between 40 and 60 people. The vast majority of attendees were, like
Manosa, under 21 years of age.

For her party, Manosa personally provided $60 for the purchase of rum,

tequila, and beer. She also provided cups and cranberry juice, but nothing else.

3

Two of Manosa’s friends, Mario Aparicio and Marcello Aquino, also provided
money toward the initial purchase of alcohol, and Aquino purchased the alcoholic
beverages for the party with this money. The beer was placed in a refrigerator in
the kitchen, and the tequila and “jungle juice” (a mixture of rum and fruit juice)
were placed outside on a table at the side of the house. Manosa did not have a
license to sell alcoholic beverages.

Guests began to arrive at the party around 9:00 p.m., entering through a

side gate in the yard. Aquino heard Manosa ask Todd Brown to “stand by the side
gate to kind of control the people that came in and if he didn’t know them, then
charge them some money to get into the party.” Brown thereafter served as a
“bouncer,” standing at the gate and charging uninvited guests an admission fee of
$3 to $5 per person. Once inside, partygoers enjoyed music played by a disc
jockey Manosa had hired and could help themselves to the beer, tequila, and
jungle juice.

Thomas Garcia, who had not been invited and was unknown to Manosa,

testified that a “big, tall, husky, Caucasian dude” was charging an entrance fee to
get into the party. Garcia paid $20 so that he and three or four of his friends could
enter. The person who took Garcia’s money, presumably Brown, told him
alcoholic beverages were available if he wanted them. Mike Bosley, another
uninvited guest, declared he was charged $5 to enter the party. Brown eventually
collected between $50 and $60 in entrance fees, and this money was used to buy
additional alcohol sometime during the party.4 The record is unclear whether any

4

The summary judgment record is unclear who purchased this additional

alcohol and whether Manosa had personally asked someone to use the gate money
to buy more alcohol. The parties assert it is undisputed that Mario Aparicio and
Stephan Filaos bought the additional alcohol, although Aparicio denies doing so.
One guest, Hani Abuershaid, overheard Filaos say Manosa had asked him to

(footnote continued on next page)
4

attendees brought their own alcoholic beverages or whether Manosa provided the
only alcohol consumed on the premises.

Sometime before midnight, decedent Andrew Ennabe arrived at the party;

he was Manosa’s friend and an invited guest. Thomas Garcia and his friends
arrived about 30 minutes later and were charged admission. Ennabe and Garcia,
both under 21 years of age, were visibly intoxicated on arrival. Garcia in
particular exhibited slurred speech and impaired faculties. By his own reckoning,
he had consumed at least four shots of whiskey before arriving. Although Garcia
later denied drinking anything at Manosa’s party, other guests reported seeing him
drinking there.

Once inside the gate, Garcia became rowdy, aggressive, and obnoxious. He

made obscene and vaguely threatening comments to female guests, and either he
or a friend dropped his pants. While Manosa claimed she was neither aware of
Garcia’s presence nor that he was causing problems with other guests, Garcia was
eventually asked to leave for his inappropriate behavior. Ennabe and some other
guests escorted Garcia and his friends off the premises and ultimately to their car.
One of Garcia’s friends spit on Ennabe, prompting Ennabe to chase him into the
street. Garcia, who by this time was driving away, ran over Ennabe, severely
injuring him. Ennabe later died from his injuries.5

(footnote continued from previous page)

purchase more alcohol using the money collected at the door, “because I think no
one else had regulation of the money besides the bouncer and [Manosa].”
Abuershaid also testified to seeing the bouncer give Filaos the money. Further,
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decedent Andrew Ennabe’s brother declared he had heard Manosa ask Aparicio
and Filaos to use money collected at the door to purchase additional alcohol.

5

Garcia was convicted of a felony in connection with Ennabe’s death and

was sentenced to 14 years in prison.

5

Plaintiffs Faiez and Christina Ennabe, on behalf of themselves and the

estate of their son, filed a wrongful death action against defendant Manosa and her
parents. Plaintiffs asserted three causes of action: general negligence, premises
liability, and liability under section 25602.1. Defendants moved for summary
judgment or adjudication, claiming plaintiffs could not show defendants were
liable under section 25602.1, which permits liability for certain persons who serve
alcohol to obviously intoxicated minors, and that they were entitled to civil
immunity under section 25602, subdivision (b) and Civil Code section 1714,
subdivision (c). Plaintiffs countered that by charging an entrance fee, Manosa had
“sold” alcohol to party guests and was thus not entitled to civil immunity. The
trial court granted defendants’ motion for summary judgment on all causes of
action and, in the alternative, also granted the motion for summary adjudication.
The Court of Appeal affirmed.

‘We granted plaintiffs’ petition for review.

11. DISCUSSION

“ ¢ “A trial court properly grants a motion for summary judgment only if no

issues of triable fact appear and the moving party is entitled to judgment as a
matter of law. (Code Civ. Proc., § 437c, subd. (c); . . . .) The moving party bears
the burden of showing the court that the plaintiff ‘has not established, and cannot
reasonably expect to establish,” ” the elements of his or her cause of action.
[Citation.]’ [Citation.] We review the trial court’s decision de novo, liberally
construing the evidence in support of the party opposing summary judgment and
resolving doubts concerning the evidence in favor of that party.” (State of
California v. Allstate Ins. Co. (2009) 45 Cal.4th 1008, 1017-1018.)

This case involves the scope of statutory immunity for social hosts who

provide alcohol to their guests and the exception to that immunity for hosts who
sell alcoholic beverages, or cause them to be sold, to obviously intoxicated minors.
6

The history of the applicable statutes is helpful to gain a proper understanding of
the issues.

A. The Immunity Statutes

For the better part the 20th century, California case law held that a person

who furnished alcoholic beverages to another person was not liable for any
damages resulting from the latter’s intoxication. (Cole v. Rush (1955) 45 Cal.2d
345; Fleckner v. Dionne (1949) 94 Cal.App.2d 246; Hitson v. Dwyer (1943) 61
Cal.App.2d 803; see also Lammers v. Pacific Electric Ry. Co. (1921) 186 Cal. 379
[dictum].) The Legislature acquiesced in these decisions, also known as dramshop
laws, by declining to enact a contrary statutory scheme that would permit civil
liability (Cole, supra, at p. 355 [noting the Legislature’s failure to change the law
despite making numerous other statutory changes “is indicative of an intent to
leave the law as it stands in the aspects not amended”]), although it enacted
legislation making the selling or furnishing of an alcoholic beverage to an
obviously intoxicated person a misdemeanor in 1953 (former § 25602).6 This
court first departed from the general common law rule of nonliability in 1971
when, noting the trend in a majority of other states, we ruled that a vendor could
be liable for selling alcoholic beverages to an obviously intoxicated person who
thereafter inflicted injury on third persons. (Vesely v. Sager, supra, 5 Cal.3d 153.)
Overruling Cole v. Rush, Vesely held that furnishing alcohol to an already
intoxicated person could be the proximate cause of an injury to a third person on a

6

Prior to 1978, section 25602 provided: “Every person who sells, furnishes,

gives, or causes to be sold, furnished, or given away, any alcoholic beverage to
any habitual or common drunkard or to any obviously intoxicated person is guilty
of a misdemeanor.” (Stats. 1953, ch. 152, § 1, pp. 954, 1020.) The same language
now appears in subdivision (a) of the same statute. (Stats. 1978, ch. 929, § 1,

pp. 2903-2904.)

7

showing that the person furnishing the alcohol violated section 25602, the
misdemeanor statute enacted in 1953. (Vesely, supra, at pp. 165-167.)

Five years later, in Bernhard v. Harrah’s Club, supra, 16 Cal.3d 313, this

court broadened the scope of potential liability. Bernhard involved a commercial
vendor in Nevada that furnished alcohol to a California resident who then
proceeded to injure another California resident while driving drunk in California.
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The defendant in Bernhard, a Nevada corporation, argued that because the
misdemeanor statute had no extraterritorial effect, it was entitled to immunity.
(Bernhard, supra, at p. 323.) Although our decision in Vesely v. Sager, supra, 5
Cal.3d 153, had relied on section 25602 for its analysis, Bernhard read Vesely in
broader terms: “Although we chose to impose liability on the Vesely defendant on
the basis of his violating the applicable statute, the clear import of our decision
was that there was no bar to civil liability under modern negligence law.
Certainly, we said nothing in Vesely indicative of an intention to retain the former
rule that an action at common law does not lie.” (Bernhard, supra, at p. 325.)
Bernhard thus downplayed Vesely’s reliance on the criminality of serving an
intoxicated person as the analytical linchpin of the modern rule permitting
liability.

Finally, in 1978, this court extended the Vesely holding to noncommercial

social hosts, reasoning that a private person who serves alcohol in a
noncommercial setting to an obviously intoxicated guest with the knowledge that
person intends to drive a vehicle while in an intoxicated state fails to act with
reasonable care. (Coulter v. Superior Court, supra, 21 Cal.3d at pp. 153-155
(plur. opn. of Richardson, J.); id. at p. 156 (conc. opn. of Mosk, J., joined by Bird,
C.J.); id. at p. 157 (conc. & dis. opn. of Newman, J.).) As the plurality explained:
“We think it evident that the service of alcoholic beverages to an obviously
intoxicated person by one who knows that such intoxicated person intends to drive
8

a motor vehicle creates a reasonably foreseeable risk of injury to those on the
highway. [Citation.] Simply put, one who serves alcoholic beverages under such
circumstances fails to exercise reasonable care.” (Coulter, supra, at pp. 152-153.)
The Legislature responded to this trilogy of cases in 1978 by expressly
abrogating their holdings and largely reinstating the previous common law rule
that the consumption of alcohol, not the service of alcohol, is the proximate cause
of any resulting injury. This 1978 legislation took three forms, spread across both
the Civil Code and the Business and Professions Code. First, although Civil Code
former section 1714 had provided generally that everyone is responsible for his
own negligent or willful acts, the Legislature amended that statute, placing the
existing language in new subdivision (a) and adding subdivisions (b) and (c) to
qualify that general principle. New subdivision (b) of Civil Code section 1714
provided: “It is the intent of the Legislature to abrogate the holdings in cases such
as Vesely v. Sager (5 Cal. 3d 153), Bernhard v. Harrah’s Club (16 Cal. 3d 313),
and Coulter v. Superior Court ([21] Cal. 3d [144]) and to reinstate the prior
judicial interpretation of this section as it relates to proximate cause for injuries
incurred as a result of furnishing alcoholic beverages to an intoxicated person,
namely that the furnishing of alcoholic beverages is not the proximate cause of
injuries resulting from intoxication, but rather the consumption of alcoholic
beverages is the proximate cause of injuries inflicted upon another by an
intoxicated person.” (Stats. 1978, ch. 929, § 2, p. 2904.) Along these same lines,
Civil Code section 1714, new subdivision (c) provided: “No social host who
furnishes alcoholic beverages to any person shall be held legally accountable for
damages suffered by such person, or for injury to the person or property of, or
death of, any third person, resulting from the consumption of such beverages.”
(Stats. 1978, ch. 929, § 2, p. 2904.)

9

In the second change, the Legislature amended Business and Professions

Code section 25602 to its current version by adding subdivisions (b) and (c).
(Stats. 1978, ch. 929, § 1, p. 2904.) Section 25602, whose previous sole provision
made it a misdemeanor to serve an obviously intoxicated person, now provided in
subdivision (b) that “No person who sells, furnishes, gives, or causes to be sold,
furnished, or given away, any alcoholic beverage [to any habitual or common
drunkard or to any obviously intoxicated person] . . . shall be civilly liable to any
injured person or the estate of such person for injuries inflicted on that person as a
result of intoxication by the consumer of such alcoholic beverage.” Section
25602, new subdivision (c), like Civil Code section 1714, subdivision (b),
expressly declared the Legislature’s intent to overrule Vesely, Bernhard, and
Coulter. This “sweeping civil immunity” (Strang v. Cabrol (1984) 37 Cal.3d 720,
724) was intended “to supersede evolving common law negligence principles
which would otherwise permit a finding of liability under the[se] circumstances”
(id. at p. 725).

The third prong of the legislative response to this court’s recognition of

potential liability in alcohol cases authorized a “single statutory exception to the
broad immunity created by the 1978 amendments.” (Strang v. Cabrol, supra, 37
Cal.3d at p. 723.) Newly enacted section 25602.1 (Stats. 1978, ch. 930, § 1,

Pp- 2904-2905), concerned underaged drinkers and authorized a cause of action
against licensees (i.e., those licensed to sell alcohol by the Department of ABC;
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see § 23009) who sell, furnish, or give away alcoholic beverages to obviously
intoxicated minors who later injure themselves or others.7 Subsequent case law

7

As added by the 1978 amendments, the original version of section 25602.1
stated: “Notwithstanding subdivision (b) of Section 25602, a cause of action may
be brought by or on behalf of any person who has suffered injury or death against

(footnote continued on next page)
10

emphasized the narrowness of section 25602.1’s exception to the general rule of
civil immunity for providers of alcohol: the exception applied only to licensees
(Cory v. Shierloh (1981) 29 Cal.3d 430, 440 [noting in passing that nonlicensed
sellers retained their immunity]), who provide alcohol to obviously intoxicated
minors (see Rogers v. Alvas (1984) 160 Cal.App.3d 997, 1004). Providing alcohol
to sober minors or to obviously intoxicated adults was not actionable under section
25602.1. (See Cory, supra, at p. 440 [“The obviously intoxicated minor, and those
injured by him, retain a cause of action against the seller, but an adult consumer,
and those similarly injured by him do not [citation]”].) Nor did the exception
apply to vendors who were required to be licensed, but for some reason were not
(ibid. [“A preferred liability status is thus given to those sellers who refuse to
obtain licenses.”]), or to other nonlicensees (Baker v. Sudo (1987) 194 Cal.App.3d
936, 941-942 [no liability for a social host]; Zieff v. Weinstein (1987) 191
Cal.App.3d 243, 248 [same]).

Following the 1978 amendments, two subsequent judicial decisions

prompted further legislative refinement. First, in 1981, a minor who was injured
when he became intoxicated at a party and crashed his car sued the party’s host
claiming, among other things, the defendant engaged in “the unlicensed and
unlawful sale and furnishing of alcoholic beverages to minors.” (Cory v. Shierloh,
supra, 29 Cal.3d at p. 433.) When the trial court dismissed the case, citing the
1978 amendments that reestablished civil immunity, he appealed claiming the new

(footnote continued from previous page)

any person licensed pursuant to Section 23300 who sells, furnishes, gives or
causes to be sold, furnished or given away any alcoholic beverage to any
obviously intoxicated minor where the furnishing, sale or giving of such beverage
to the minor is the proximate cause of the personal injury or death sustained by
such person.” (Stats. 1978, ch. 930, § 1, p. 2905.)

11

laws were unconstitutional. (Id. at pp. 437-441.) This court upheld the new laws,
despite noting the incongruity of conditioning liability on a defendant’s status as a
licensee.8 (Cory, supra, at p. 440.) A few years later, the Ninth Circuit Court of
Appeals decided a case involving a girl’s death in a drunk driving accident
allegedly caused when a club operated by the United States Department of
Defense at the Concord Naval Weapons Station served alcohol to an obviously
intoxicated minor. The federal appellate court held the club was not liable under
section 25602.1 because it was not a licensed liquor provider under California law.
(Gallea v. United States (9th Cir. 1986) 779 F.2d 1403.) As recognized by these
two cases, persons who refused to obtain a liquor license and establishments
permitted to serve alcohol on military bases without a license retained full
immunity from liability.

In response to these two judicial decisions, the Legislature in 1986

amended section 25602.1 to its current version, specifically to overrule Cory v.
Shierloh in part and Gallea v. United States in full. (See Assem. Com. on
Judiciary, Analysis of Sen. Bill No. 1053 (1985-1986 Reg. Sess.) as amended Jan.
13, 1986, pp. 2-3.)9 A Senate committee report suggested the original law’s
distinction between licensees and those sellers without licenses who were required
by law to be licensed “may not have been foreseen or intended by the

8

Accordingly under section 25602.1 as enacted in 1978, “whether or not the
selling or supplying of the liquor is a tortious cause of a resultant injury turns on
the license status of the supplier and the age of the consumer. Causation in a
common law sense, whether actual or physical, proximate or legal, has never
pivoted on such a perilous and seemingly irrelevant fulcrum.” (Cory v. Shierloh,
supra, 29 Cal.3d at p. 440.)

9

We grant defendant’s request for judicial notice of the legislative history of

the 1986 amendments to section 25602.1. (In re Reeves (2005) 35 Cal.4th 765,
777, fn. 15; Elsner v Uveges (2004) 34 Cal.4th 915, 929, fn. 10.)

12

Legislature.” (Sen. Com. on Judiciary, Analysis of Sen. Bill No. 1053 (1985-1986
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Reg. Sess.) as amended Jan. 13, 1986, p. 4 (Senate Analysis).) Significantly, both
the Assembly and Senate committees involved in the 1986 amendment indicated
the bill would not change existing law with regard to social hosts who provide
alcoholic beverages free to their guests. (See Sen. Analysis, supra, at p. 4 [“The
bill would not . . . affect the existing immunity for social hosts as it would not
impose any liability for the free furnishing of alcohol.”].) Section 25602.1’s
exception to immunity now embraces those required to be licensed and those who
sell alcohol on military bases. In addition, the Legislature excepted from the rule
of civil immunity “any other person” who sells alcohol to an obviously intoxicated
minor.

In sum, if a plaintiff can establish the defendant provided alcohol to an

obviously intoxicated minor, and that such action was the proximate cause of the
plaintiff’s injuries or death, section 25602.1—the applicable statute in this case—
permits liability in two circumstances: (1) the defendant was either licensed to sell
alcohol, required to be licensed, or federally authorized to sell alcoholic beverages
in certain places, and the defendant sold, furnished, or gave the minor alcohol or
caused alcohol to be sold, furnished, or given to the minor; or (2) the defendant
was “any other person” (i.e., neither licensed nor required to be licensed), and he
or she sold alcohol to the minor or caused it to be sold. Whereas licensees (and
those required to be licensed) may be liable if they merely furnish or give an
alcoholic beverage away, a nonlicensee may be liable only if a sale occurs; that is,
a nonlicensee, such as a social host, who merely furnishes or gives drinks away—
even to an obviously intoxicated minor—retains his or her statutory immunity.10

10
Section 25602.1, as amended in 1986, provides in full: “Notwithstanding
subdivision (b) of Section 25602, a cause of action may be brought by or on behalf

(footnote continued on next page)
13

B. Application of Immunity Statutes

With this statutory scheme in mind, we turn to the merits. For purposes of

our review following a grant of summary judgment, given properly pleaded facts
and viewing the evidence favorably to the nonmoving party (here, plaintiffs), we
may assume that Thomas Garcia was underage,11 that he paid to enter Manosa’s
party, that he was obviously intoxicated, that he consumed some of the alcoholic
beverages Manosa had provided for guests, that Manosa was not licensed to sell
alcohol, and that Garcia’s intoxication was the proximate cause of Andrew
Ennabe’s death. Manosa contends she cannot be liable for Ennabe’s death
because, as a social host, she is entitled to civil immunity under both section
25602, subdivision (b) and Civil Code section 1714, subdivision (c).

In order to resolve this question, we first discuss whether the Business and
Professions Code applies to a purported social host such as Manosa. Finding that
it does, we then examine whether Manosa sold alcohol within the meaning of
section 25602.1. As we explain, we find the Business and Professions Code
applies here, and that Manosa’s actions constituted a sale rendering her potentially
liable as a person who sold alcohol to an obviously intoxicated minor.

(footnote continued from previous page)

of any person who has suffered injury or death against any person licensed, or
required to be licensed, pursuant to Section 23300, or any person authorized by
the federal government to sell alcoholic beverages on a military base or other
federal enclave, who sells, furnishes, gives or causes to be sold, furnished or given
away any alcoholic beverage, and any other person who sells, or causes to be sold,
any alcoholic beverage, to any obviously intoxicated minor where the furnishing,
sale or giving of that beverage to the minor is the proximate cause of the personal
injury or death sustained by that person.” (Italics added.)

11

That is, he was under 21 years of age. (See Chalup v. Aspen Mine Co.

(1985) 175 Cal.App.3d 973, 975, fn. 2 [for purposes of § 25602.1, “ ‘minor” refers
to persons under the age of 21”]; Rogers v. Alvas, supra, 160 Cal.App.3d at

p. 1004 [same].)

14

1. Does the Business and Professions Code Apply to Manosa?

At the time this case arose in 2007, Civil Code section 1714, subdivision

(c) provided: “No social host who furnishes alcoholic beverages to any person
may be held legally accountable for damages suffered by that person, or for injury
to the person or property of, or death of, any third person, resulting from the
consumption of those beverages.” (Stats. 2003, ch. 62, § 15, pp. 293, 294.)12
Business and Professions Code section 25602, subdivision (b) appears largely to
overlap that provision, providing: “No person who sells, furnishes, gives, or
causes to be sold, furnished, or given away, any alcoholic beverage pursuant to
subdivision (a) of this section shall be civilly liable to any injured person or the
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estate of such person for injuries inflicted on that person as a result of intoxication
by the consumer of such alcoholic beverage.” Section 25602.1, the exception to
this statutory immunity, appears in the Business and Professions Code but the
Civil Code contains no similar provision.

Although neither party raises it, a preliminary issue is presented: Does

section 25602.1 apply to a private person who, like Manosa, is not in the business

12

Since 2007, the statute has been amended twice. In 2010, the Legislature

added former subdivision (d) to Civil Code section 1714: “Nothing in subdivision
(c) shall preclude a claim against a parent, guardian, or another adult who
knowingly furnishes alcoholic beverages at his or her residence to a person under
21 years of age, in which case, notwithstanding subdivision (b), the furnishing of
the alcoholic beverage may be found to be the proximate cause of resulting
injuries or death.” (Stats. 2010, ch. 154, § 1.)

A year later, the Legislature moved former subdivision (d) to subdivision

(d)(1) and added what is now Civil Code section 1714, subdivision (d)(2): “A
claim under this subdivision may be brought by, or on behalf of, the person under
21 years of age or by a person who was harmed by the person under 21 years of
age.” (See Stats. 2011, ch. 410, § 1.) The same amendment also added that
liability under section 1714, subdivision (d) would attach if a person knew, or
should have known, that the person served was under 21.

15

or profession of selling or providing alcoholic drinks? We solicited supplemental
briefing on, among other questions, whether that Business and Professions Code
provision applies to businesses only, and whether private persons are governed
solely by the Civil Code, which includes no explicit exception to its statutory
immunity for those who sell or furnish alcoholic beverages to others. After
considering the views of the parties and that of amicus curiae, the Department of
ABC, we conclude that the placement of section 25602.1 in the Business and
Professions Code does not limit the scope of that provision to commercial
enterprises. First, the structure of section 25602.1 suggests it applies to
noncommercial providers of alcohol. The statute addresses four categories of
persons and we assume those falling in the first three categories—those licensed
by the Department of ABC, those without licenses but who are nevertheless
required to be licensed, and those authorized to sell alcohol by the federal
government—are for the most part engaged in some commercial enterprise. The
final category of persons addressed by section 25602.1 is more of a catchall: “any
other person” who sells alcohol. Consistent with the plain meaning of the
statutory language and the views of the Department of ABC, we find this final
category includes private persons and ostensible social hosts who, for whatever
reason, charge money for alcoholic drinks. To be sure, this category poses
something of a tautology, for a person who sells alcoholic beverages is generally
required to have a license (§ 23399.1), threatening to collapse this fourth category
into the second one,13 but we agree with the Department of ABC that the plain

13

The two categories are not precisely congruent, as an extremely small

group of purveyors of alcohol are allowed under the code to operate without a
license. Thus, under section 23102, subdivision (a), a person acting on behalf of a
deceased, insolvent or incompetent licensee can sell alcoholic beverages for 30
days without a license. In addition, section 23399.5 permits limousine and hot air

(footnote continued on next page)
16

meaning of the word “person” as used in section 25602.1’s final category can
include someone like defendant Manosa, a private person who was not engaged in
a commercial enterprise.

Second, that the Business and Profession Code applies to more than

“businesses” and “professions” is clearly inferable from other provisions in the
code. Chapter 16 of the ABC Act is entitled “Regulatory Provisions” (25600 et
seq.) and includes section 25602.1, the exception to civil immunity at issue in this
case. The same chapter includes provisions regulating such noncommercial
activities as the possession or delivery of an alcoholic beverage in a public
schoolhouse (§ 25608, subd. (a)), possession of an open container of alcohol in a
public park (§ 25620), and bringing an alcoholic beverage into a state prison or
county jail (§ 25603). This court has itself recognized that a violation of section
25658 (providing an alcoholic beverage to someone under 21 years old) can be
committed by a private person. (In re Jennings (2004) 34 Cal.4th 254.) In
addition, chapter 6, entitled “Issuance and Transfer of Licenses” (§§ 23950—
24082),includes several provisions addressed to the noncommercial purveying of
alcoholic beverages, such as section 24045.1 (temporary daily license available for
events staged by political, charitable or religious organizations), section 24045.2
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(temporary off-sale license available for nonprofit public television stations) and
section 24045.3 (temporary off-sale licenses available for certain women’s
educational and charitable organizations). The inclusion in the Business and
Professions Code of so many statutes addressed to the noncommercial provision of

(footnote continued from previous page)

balloon operators to serve alcoholic beverages without a license so long as they do
not charge extra for alcohol, although the Legislature enacted this provision in
1986 so it could not have had such operators in mind when it enacted section
25602.1 in 1978.
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alcoholic beverages further supports the conclusion that section 25602.1 is not, by
virtue of its placement in that code, limited to commercial enterprises only.
Finally, although we reject the suggestion that the scope of the Business

and Professions Code, and thus section 25602.1, is confined to commercial, profit-
generating endeavors, we note that even were we to find to the contrary, and that
all private, noncommercial social-host scenarios should be governed exclusively
under the provisions of Civil Code section 1714, that argument would merely beg
the question of when, and under what conditions, an ostensible social host (such as
defendant Manosa) loses that characterization—and thus becomes a commercial
entity falling within the jurisdiction of the Business and Professions Code—by
selling alcoholic beverages. Accordingly, merely attaching to Manosa the label of
“social host” does not advance the analysis, for what would we call a social host
who sells alcoholic beverages? We thus turn to an examination of whether
Manosa sold alcoholic beverages within the meaning of section 25602.1.

2. Did Manosa Sell Alcoholic Beverages?

Section 25602.1 provides in pertinent part that “a cause of action may be

brought by or on behalf of any person who has suffered injury or death against
[various licensees, as well as]. . . any other person who sells, or causes to be sold,
any alcoholic beverage, to any obviously intoxicated minor where the . . . sale.. ..
of that beverage to the minor is the proximate cause of the personal injury or death
sustained by that person.” (Italics added.) Thus, even aside from the question of
licensing, a private “person” may be held to have shed her civil immunity if she
sold alcoholic beverages (or caused them to be sold) within the meaning of section
25602.1. The meaning of the word “sold” in this context is a question of statutory
construction. “As with all questions of statutory interpretation, we attempt to
discern the Legislature’s intent, ‘being careful to give the statute’s words their

18

plain, commonsense meaning. [Citation.] If the language of the statute is not
ambiguous, the plain meaning controls and resort to extrinsic sources to determine
the Legislature’s intent is unnecessary.’ ” (Ste. Marie v. Riverside County
Regional Park & Open-Space Dist. (2009) 46 Cal.4th 282, 288.)

At the threshold, we find two principles provide potential guidance, but, as

is sometimes the case, those principles point in somewhat opposite directions.
First, the state Constitution grants exclusive power to the State of California to
regulate the sale of alcoholic beverages (Cal. Const., art. XX, § 22, first par.), the
Legislature has exercised that power by the enactment of the ABC Act (§ 23000 et
seq.), and the act expressly provides that its terms should be “liberally construed”
to accomplish the stated purposes of the act, which include “to eliminate the evils
of unlicensed . . . selling, and disposing of alcoholic beverages, and to promote
temperance in the use and consumption of alcoholic beverages” (§ 23001, italics
added). Giving the law a liberal construction that leans in favor of promoting
temperance suggests that, in a close case, we should err on the side of permitting
liability, for the possibility of liability may provide a strong deterrent against the
provision of alcohol to minors, especially those who are already obviously
intoxicated.

But at the same time, because the general rule of law is one of civil

immunity for the sale or provision of alcoholic beverages (§ 25602, subd. (b); Civ.
Code, § 1714, subd. (c)), section 25602.1 represents an exception to that general
rule and therefore should be strictly construed to achieve the Legislature’s intent.
(Hernandez v. Modesto Portuguese Pentecost Assn. (1995) 40 Cal.App.4th 1274,
1281 [§ 25602.1 should be strictly construed]; Salem v. Superior Court (1989) 211
Cal.App.3d 595, 600 [same].) Giving section 25602.1 a strict construction
suggests that, in a close case, we should lean towards finding a wide scope of civil
19

immunity. Cognizant of both these concepts, we turn to the language of the ABC
Act to discern the meaning of a “sale” of alcohol.
The ABC Act is division 9 of the Business and Professions Code,

beginning with section 23000. The preliminary provisions of the ABC Act set
forth basic definitions for the act, which “govern the construction of this division”
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“[u]nless the context otherwise requires.” (§ 23002.) Section 23025 defines the
terms “sell,” “sale,” and “to sell” as including “any transaction whereby, for any
consideration, title to alcoholic beverages is transferred from one person to
another.” (Italics added.) Because sections 25602 and 25602.1 also appear in the
ABC Act, section 23025’s definition of “sale” applies to those sections. We thus
agree with the Department of ABC that the definition of a sale of alcoholic
beverages in section 23025 applies to section 25602.1.

Section 23025’s broad definition of a sale shows the Legislature intended

the law to cover a wide range of transactions involving alcoholic beverages: a
qualifying sale includes “any transaction” in which title to an alcoholic beverage is
passed for “any consideration.” (Italics added.) Use of the term “any” to modify
the words “transaction” and “consideration” demonstrates the Legislature intended
the law to have a broad sweep and thus include both indirect as well as direct
transactions. (See Pineda v. Williams-Sonoma Stores, Inc. (2011) 51 Cal.4th 524,
533 [Legislature’s use of the word “any” suggests it intended a broad
construction]; Ladd v. County of San Mateo (1996) 12 Cal.4th 913, 920 [same].)
Contrary to the foregoing, defendant urges us to embrace the Court of

Appeal’s reasoning, which found no sale because “there [was] no transfer of title
to an alcoholic beverage at the time the entrance fee [was] paid,” and that “it is
difficult, if not impossible, to determine which individual or individuals held title
to the alcoholic beverages consumed by Garcia.” But the definition of a sale
under section 23025 is broad enough to encompass indirect sales; the statute

20

requires simply a transfer of title, not necessarily a transfer of possession of a
particular drink. This conclusion follows from both the statutory definition of a
sale to include “any” transaction, as well as the Legislature’s 1937 amendment to
section 23025 to clarify its meaning. The original version of what is now section
23025 was an uncodified precursor to the ABC Act and provided: “The transfer of
title to alcoholic beverages unaccompanied by a transfer of possession of such
beverages shall not be deemed a sale of such beverages.” (Stats. 1935, ch. 330,

§ 2, pp. 1124-1125.) The Legislature deleted that sentence in 1937, thereby
broadening the definition of sale to encompass those situations in which an
immediate transfer of possession does not occur. (Stats. 1937, ch. 758, § 3,

p. 2129.) “ “We presume the Legislature intends to change the meaning of a law
when it alters the statutory language [citation], as for example when it deletes
express provisions of the prior version . . .. ” (State Comp. Ins. Fund v. Workers’
Comp. Appeals Bd. (2008) 44 Cal.4th 230, 244.)

Nor is it difficult to discern when title to a drink passed to Garcia.

Although his payment of the admission fee did not entitle him to, say, take
possession of all the alcohol at the party, nor did he at that time necessarily take
title to any particular drink, when Garcia did pour himself a drink and begin to
consume it, title to that drink clearly passed to him. We conclude the plain
meaning of a “sale,” as defined in section 23025 and used in section 25602.1,
includes Garcia’s payment of the entrance fee for Manosa’s party, irrespective of
the fact possession of a particular drink did not occur immediately upon payment.
Defendant further argues the statutory definition of “sale” in section 23025

is ambiguous because in other contexts the Legislature has specifically provided
that a sale includes both direct and indirect sales. She cites two examples from the
code: Section 24070, subdivision (c) restricts a corporate licensee from selling “a
controlling interest in the stock ownership of the licensee” either “directly or

21

indirectly, . . . for a period of two years from date of issuance of the license . . . .”
(Italics added.) Similarly, section 25511 provides in part that a beer manufacturer
or beer wholesaler “may . . . sell, directly or indirectly, any equipment, fixtures, or
supplies, other than alcoholic beverages, to a retailer whose equipment, fixtures, or
supplies were lost or damaged as a result of a natural disaster.” (Italics added.)
Neither statute is relevant to the issue before us. Section 24070, subdivision (c)
addresses the sale of stock ownership, not alcoholic beverages. Section 25511
addresses the sale of “equipment, fixtures, or supplies, other than alcoholic
beverages.” (Italics added.) By contrast, section 23025 defines the terms “sell,”
“sale” and “to sell” in the specific context of the conveyance of alcoholic
beverages, and the Legislature’s use of the term “any” to modify the nouns
“transaction” and “consideration” is another way of including indirect sales within
the scope of the definition. Accordingly, the use of the phrase “directly or
indirectly” in sections 24070 and 25511 does not render ambiguous section
23025’s expansive definition of a sale of alcoholic beverages.

Although the parties have cited no previous California appellate decision
addressing whether the collection of what is, in essence, a cover charge constitutes
a sale of alcohol under the ABC Act, nor has our research revealed any, our
decision that Manosa sold alcohol is consistent with section 25604. Section 25604
provides in part: “It is a public nuisance for any person to keep, maintain, operate
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or lease any premises for the purpose of providing therein for a consideration a
place for the drinking of alcoholic beverages by members of the public or other
persons, unless the person and premises are licensed under this division. As used
herein ‘consideration’ includes cover charge, the sale of food, ice, mixers or other
liquids used with alcoholic beverage drinks, or the furnishing of glassware or other
containers for use in the consumption of alcoholic beverage drinks.” (Italics
added.) To conclude that “consideration” for a drink (and hence a sale) includes a
22

cover charge for purposes of section 25604, but not for section 25602.1, would
make little sense. Certainly defendant cites no evidence the Legislature intended
such an idiosyncratic definition of the term “sale.”

Our conclusion that the pleaded facts suggest a sale occurred within the

meaning of section 25602.1 is consistent with an opinion prepared by the Office of
the Attorney General.14 (See 68 Ops.Cal.Atty.Gen. 263 (1985) (AG Opinion).)
The director of the Department of ABC, who is charged with enforcing the ABC
Act (see § 23050 et seq.), had asked this question of the Office of the Attorney
General: “May the operator of a commercial enterprise who does not have an
alcoholic beverage license legally offer and provide ‘complimentary’ alcoholic
beverages to any interested adult guest, customer or passenger of the business or
service, without specific charge while at the same time charging for the product
provided or the services rendered?” Focusing its inquiry on whether the
complimentary beverages were in fact free, and not whether, strictly speaking, title
to a particular drink had passed from seller to buyer, the Attorney General
concluded that offering a complimentary drink, while at the same time charging
for another related service or product, constituted a sale under section 23025. (AG
Opinion, supra, at p. 263.) While the AG Opinion concerned an “operator of a
commercial enterprise” and not an ostensible social host, the Attorney General’s

14

As we have explained, “ ‘[a]bsent controlling authority, [the Attorney

General’s opinion] is persuasive because we presume that the Legislature was
cognizant of the Attorney General’s construction of [the statute] and would have
taken corrective action if it disagreed with that construction.” ” (Hunt v. Superior
Court (1999) 21 Cal.4th 984, 1013.) “Attorney General opinions are entitled to
considerable weight.” (Lexin v. Superior Court (2010) 47 Cal.4th 1050, 1087,

fn. 17; see also California Assn. of Psychology Providers v. Rank (1990) 51 Cal.3d
1, 17 [“ “‘Opinions of the Attorney General, while not binding, are entitled to great
weight.” ”].)
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reasoning is pertinent here because he framed the issue as “whether the
‘complimentary’ beverages are in fact ‘free’ or whether they are in reality
purveyed for a ‘consideration.” ” (Id. at p. 265.) In other words, did a sale of
alcoholic beverages occur?

Observing that no California cases on the subject existed, the Attorney

General examined three out-of-state cases. In N. Y. S. Liquor Auth. v. Fuffy’s
Pancake House, Ltd. (N.Y.App.Div. 1978) 409 N.Y.S.2d 20, a restaurant provided
complimentary glasses of wine when a patron paid for a meal. In N. Y. S. Liquor
Auth. v. Sutton Soc. Club. (N.Y.Sup.Ct. 1978) 403 N.Y.S.2d 443, a social club
charged its members and their guests a fee that entitled them to enter the club and
to obtain “free” alcoholic beverages. Finally, in Commonwealth v. Worcester
(1879) 126 Mass. 256, the Supreme Judicial Court of Massachusetts addressed a
case involving a dwelling house that charged for meals that included free alcoholic
beverages. The decisions in all three cases concluded a sale of alcoholic
beverages had occurred.

In light of this sister-state authority, the Attorney General concluded that

when consideration for an alcoholic beverage is included in the basic charge for
another item or service (such as a meal, admission to an event, hotel room rental,
or limousine rental charge), “ [i]t is wholly immaterial that no specific price is
attached to those articles separately.” Therefore, the furnishing of the beverages,
although denominated ‘complimentary,” are for a consideration and constitute a
sale within the meaning of California’s Alcoholic Beverage Control Act.” (AG
Opinion, supra, 68 Ops.Cal.Atty.Gen., at p. 267, italics added.) Under this
reasoning, Manosa’s act of charging guests a fee in exchange for entrance to her
party and access to the alcoholic beverages she provided constitutes a sale under
sections 23025 and 25602.1 because the beverages were purveyed for
consideration and therefore not free.

24

Were further support needed, we observe that our interpretation of a sale for
purposes of the ABC Act in general, and section 25602.1 in particular, is
consistent with that of the Department of ABC. The department, appearing at our
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invitation as amicus curiae, opines that “a sale may occur whether the payment for
alcohol is made at a bar upon delivery of the alcohol, or at the door as the price of
admission to the premises where alcohol is served.” (Italics added.) The
department’s view, as expressed in its amicus curiae brief, is consistent with its
own internal guidelines, as expressed in a November 2009 trade enforcement
information guide (TEIG) to serve as an industry reference and enforcement guide
for the ABC Act.15 In a subsection entitled “Private Parties,” addressing licensure
requirements related to private parties where alcohol is served, the TEIG notes that
section 23399.1, specifying exemptions from the requirement of a liquor license,
does not require a license if, among other factors, “there is no sale of an alcoholic
beverage” at the party. (TEIG, supra, at pp. 21-22.) But the TEIG then cautions:
“Be aware that the definition of ‘sale” includes indirect transactions other than
merely paying for a glass of wine or other drink containing alcohol. For instance,
if an admission fee is charged . . . and the alcohol is included, but not separately
charged, an ABC license is required.” (Id. at p. 22, original underscoring, italics
added.) The TEIG thus supports the conclusion that under the ABC Act a sale
includes indirect transactions such as occurred at Manosa’s party. While the TEIG

15

Although both parties discuss the TEIG and debate its usefulness, it

apparently was never reduced to hard copy and existed as an online resource only.
The TEIG no longer appears on the department’s Web site, but can be found at:
<http://web.archive.org/web/201011170....gov/trade/TEU
%20Information%20Guide%202009%20v2.pdf> (as of Feb. 24, 2014).
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itself is not entitled to judicial deference,16 that it is consistent with the meaning of
“sale” urged by the department in its amicus curiae brief is significant, as the
department has considerable expertise in enforcing the ABC Act. (See
Department of Alcoholic Beverage Control v. Alcoholic Beverage Control Appeals
Bd. (1999) 71 Cal.App.4th 1518, 1523 [“As a rule, it is appropriate for courts to
accept the administrative expertise of the Department . . . .”].)

Thus, according to the plain meaning of section 23025 defining a sale, the

opinion of the Attorney General, and the interpretation of the Department of ABC,
a “sale” of alcoholic beverages under 25602.1 includes the type of transactions
that occurred at defendant Manosa’s party. Because she sold Garcia alcoholic
beverages at her party, section 25602.1 permits “a cause of action [to] be brought
[against her] by or on behalf of any person who has suffered injury or death.”
Defendant’s counterarguments are unpersuasive. She contends primarily

that the definitions of the terms “sell,” “sale,” and “to sell” in section 23025
(hereafter “sale”) necessarily imply a transaction that results in a commercial gain
or profit for the seller. Observing that the statutory definition in section 23025
applies “[u]nless the context otherwise requires,” she argues the context of section
25602.1’s exception to the general rule of civil immunity requires we recognize a

16

Although the TEIG itself cannot be enforced and is not binding legal

authority because, as the parties acknowledge, it was not promulgated in
accordance with the Administrative Procedure Act (Gov. Code, § 11340 et seq.),
we can consider the Department of ABC’s interpretation of the law to the extent it
is persuasive. (See Tidewater Marine Western, Inc. v. Bradshaw (1996) 14
Cal.4th 557, 576-577 [holding that while we do not defer to the Dept. of Labor
Standard Enforcement’s interpretation of Industrial Welfare Com. wage orders,
“we do not necessarily reject its decision” either]; see also Gattuso v. Harte-Hanks
Shoppers, Inc. (2007) 42 Cal.4th 554, 563 [court may adopt a “statutory
interpretation embodied in a void regulation if the court independently determines
that the interpretation is correct”].)
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commercial gain component for the term “sale” so as to avoid rendering the term
“furnish,” used earlier in the same statute, mere surplusage. “Courts should give
meaning to every word of a statute if possible, and should avoid a construction
making any word surplusage.” (Arnett v. Dal Cielo (1996) 14 Cal.4th 4, 22; see
California Teachers Assn. v. Governing Bd. of Rialto Unified School Dist. (1997)
14 Cal.4th 627, 634 [same].) Placement of the definition of a “sale” in the
Business and Professions Code instead of the Civil Code, she further contends,
suggests that, in context, the definition contemplates a transaction of a business or
commercial nature. (See Van Horn v. Watson (2008) 45 Cal.4th 322, 327 & fn. 6
[that good Samaritan immunity statute was placed in the Health & Saf. Code
rather than the Civ. Code suggests it applied to emergency medical care only].)17
‘We decline to read a financial profit or commercial gain requirement into

the phrase “sells, or causes to be sold,” as used in section 25602.1. First, when
construing section 25602.1, no reason appears to refrain from employing the
definition of “sale” set forth in section 23025, and that statutory definition—“any
transaction” for “any consideration” (italics added)—does not specify that some
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profit or gain must be made or intended. “ ‘Where the words of the statute are
clear, we may not add to or alter them to accomplish a purpose that does not
appear on the face of the statute or from its legislative history.” ” (In re Jennings,
supra, 34 Cal.4th at p. 265.) “[W]e must be careful not to add requirements to
those already supplied by the Legislature.” (Ibid.; see Security Pacific National
Bank v. Wozab (1990) 51 Cal.3d 991, 998 [it is a “cardinal rule of statutory
construction that courts must not add provisions to statutes”].) We note the

17

The holding in this case was superseded by an amendment to Health and
Safety Code section 1799.102. (Stats. 2009, ch. 77, § 1.)
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Department of ABC, the state agency tasked with interpreting and implementing
the ABC Act, agrees that “[n]either profit nor intent to realize a profit is necessary
for a sale to occur” under section 23025’s definition of a sale, and that
“[cJonsideration which is equal to or less than the seller’s cost is still good
consideration, as long as it represents some benefit to the seller or some prejudice
to the buyer. (Civil Code, § 1605.)[18] The buyer’s purchase price, however the
seller intends to use it, is good consideration.”

Second, contrary to defendant’s argument, our rejection of a commercial

gain component does not convert section 25602.1’s use of the term “furnish”—in
the statutory phrase permitting liability for licensees who “sell, furnish or give
away” alcoholic beverages—into meaningless surplusage. A sale requires
consideration; mere furnishing does not.

Third, in permitting potential liability for the provision of alcohol to

obviously intoxicated minors in section 25602.1, the Legislature distinguished
between licensees—presumably business or commercial entities such as bars and
restaurants—and “any other person”—presumably including noncommercial
entities or individuals such as Manosa. This version of section 25602.1, amended
to its current form in 1986, was partly enacted in response to Cory v. Shierloh,
supra, 29 Cal.3d 430, which had found a social host immune from liability for
injuries to a minor allegedly injured after he became intoxicated at a private party.
From this we may infer the Legislature was aware of, and attempted to address,

18

Civil Code section 1605 states: “Any benefit conferred, or agreed to be
conferred, upon the promisor, by any other person, to which the promisor is not
lawfully entitled, or any prejudice suffered, or agreed to be suffered, by such
person, other than such as he is at the time of consent lawfully bound to suffer, as
an inducement to the promisor, is a good consideration for a promise.”
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the problem of providing alcohol to minors in social settings in which no profit
was expected.

Defendant raises additional counterarguments to our interpretation of the

word “sale” but they are even less persuasive. She first contends we should not
apply section 23025’s definition of a sale here because it will lead to “illogical
results” and create an unworkable standard in the context of social parties.
Observing that consideration for a sale need not be in cash, but may encompass
“any value whatever” (Estate of Freeman (1965) 238 Cal.App.2d 486, 489; see
generally Civ. Code, § 1605), defendant hypothesizes that a promise to attend a
friend’s party or to bring a dessert to a social gathering where the host provides
alcoholic beverages would constitute a sale under a broad reading of section
23025.

Defendant’s hypothetical poses a false equivalency. In the usual social

situation, the dessert or other gift brought by an invited guest and given to the host
cannot fairly be characterized as a transaction in which consideration is given in
exchange for alcoholic beverages provided by the host; the dessert or other
offering is simply a commonplace gift consistent with ordinary etiquette. (See

§ 23025 [definition of a sale requires a “transaction”].) We need not sweep all
informal potlucks into the jurisdiction of the Department of ABC’s licensure
purview to conclude the instant situation, in which Manosa operated what was in
essence a pop-up nightclub that required a cover charge for entry, falls within
section 23025’s definition of a sale of alcohol. The Department of ABC agrees,
explaining that “situations involving casual reimbursement among friends who
have agreed to purchase alcohol together rarely, if ever, arise for the Department,
and the Department does not make a practice of intruding into clearly private
parties to assess the casual pooling of money among friends to buy alcohol. On
the other hand, circumstances in which alcohol is clearly being transferred in

29

return for a purchase price, and the only defense to licensure is either that the
alcohol is priced at cost or that a fee is charged for the privilege of entering [the]
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premises and consuming alcohol there, present clear cases of sales requiring a
license.” (Italics added.)

As to defendant’s further contention that the standard we recognize today

will prove “unworkable,” we observe the Department of ABC, the agency
responsible for enforcing the law with respect to the many ways in which
alcoholic beverages can be distributed, expresses no concern the standard we now
recognize is “unworkable”; indeed, our definition of a sale is consistent with both
the plain meaning of section 23025 and the department’s own view of the law.
‘We agree with the department’s further assertion that, faced with normal social
gatherings, to interpret the statutory language strictly, leading to absurd results not
contemplated by the Legislature, would be unjustified.

Noting that alcohol is “furnished at an infinite variety of social settings

hosted by nonlicensees—from gallery openings, bar mitzvahs, weddings, political
fundraisers and charity events—where admission is not ‘free’ and financial
contributions from attendees are expected or required,” defendant argues by a
reductio ad absurdum that this court would wreak havoc on the “social fabric of
modern life” were we to recognize indirect transactions could qualify as sales of
alcohol under section 23025. The assertion is exaggerated. One does not
normally charge guests an entrance fee to attend bar mitzvahs, weddings, or
gallery openings, and the provision of alcoholic beverages to guests invited to
such events typically is governed by social host immunity under Civil Code
section 1714, subdivision (c). (Even if a host at such an event charged his or her
guests for alcohol, such payment would simply raise questions of licensure, and
civil liability could attach only if the host sold alcohol to an obviously intoxicated
minor.) In any event, in contrast to how Manosa conducted herself at her party,

30

ordinary social hosts do not use bouncers, allow uninvited strangers into their
homes, or extract an entrance fee or cover charge from their guests. Nor does
maintaining the social fabric of our society depend on protecting from civil
liability those persons who would sell alcoholic beverages to minors who are
already visibly intoxicated.

Defendant further argues that our interpretation of section 25602.1 will

yield irrational results because some guests will pay but not drink, some will drink
an alcoholic beverage provided by someone other than the host, and some will
enter the party without being charged. To have liability turn on such facts,
defendant argues, is absurd. (See In re J.W. (2002) 29 Cal.4th 200, 210 [“courts
will not give statutory language a literal meaning if doing so would result in
absurd consequences”].) We disagree. If a paying guest does not drink, there can
be no liability, because section 25602.1 requires that the sale of alcohol be the
proximate cause of the injury. If the guest drinks a beverage provided by someone
other than the host, the same result obtains because the host’s sale of alcohol
cannot be said to have been the cause of the minor’s intoxication and hence the
injury. Finally, for guests who pay no admission charge the host retains her
immunity, because without consideration there can be no sale under section
23025. The final category of section 25602.1, permitting liability for “any other
person who sells,” requires proof of a sale (that is, a transaction for consideration),
and is not irrational for distinguishing between paying and nonpaying partygoers.
In any event, a social host can retain her immunity by simply refraining from
charging any of her invited guests.

In sum, we conclude that if, as indicated by plaintiff’s evidence in

opposition to the summary judgment motion, defendant Manosa charged an
entrance fee to her party which enabled party guests to drink the alcoholic
beverages she provided, she sold such beverages (or caused them to be sold)

31

within the meaning of section 23025, and can be liable for Ennabe’s death under
25602.1’s exception to immunity for persons who sell alcoholic beverages to
obviously intoxicated minors.

III. CONCLUSION

‘Where injuries are proximately caused by excess alcohol consumption, our
Legislature has carefully balanced the interests involved and settled on a rule
generally precluding liability for those who provide alcoholic beverages, on the
ground that “the consumption of alcoholic beverages rather than the serving of
alcoholic beverages [is] the proximate cause of injuries inflicted upon another by
an intoxicated person.” (§ 25602, subd. (c).) Specifically addressing the potential
liability of social hosts, the Legislature has provided that “no social host who
furnishes alcoholic beverages to any person may be held legally accountable for
damages suffered by that person, or for injury to the person or property of, or
death of, any third person, resulting from the consumption of those beverages.”
(Civ. Code, § 1714, subd. (c).)

But the Legislature has also established some narrow exceptions to this

broad civil immunity, one of which is potentially applicable here: liability may
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attach because plaintiff alleges facts suggesting that defendant Manosa was a
“person who [sold], or cause[d] to be sold, any alcoholic beverage, to any
obviously intoxicated minor.” (§ 25602.1.) A “sale” of alcohol, in turn, is defined
as “any transaction” for “any consideration.” (§ 23025.) Because the facts, read
in a light most favorable to plaintiffs (Clayworth v. Pfizer, Inc., supra, 49 Cal.4th
at p. 764), support the conclusion Manosa is a person who sold alcoholic
beverages to Garcia, a minor who was obviously intoxicated, and Garcia’s
intoxication was the proximate cause of Andrew Ennabe’s death, she is potentially
liable under section 25602.1, and the trial court erred in granting summary
judgment in defendant’s favor.
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The decision of the Court of Appeal is reversed and the case remanded for
further proceedings consistent with our opinion.

WERDEGAR, J.
WE CONCUR:

CANTIL-SAKAUYE, C. J.
KENNARD, J.

BAXTER, J.

CHIN, J.

CORRIGAN, J.

LIU, J.
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APPENDIX B - SAMPLE CASE BRIEF

Ennabe v. Manoa (2014) 58 Cal.4th 697, 168 Cal.Rptr.3d 440, 319 P.3d 601

PROCEDURAL HISTORY

Plaintiff-Appellants, Faiez Ennabe, et al. appealed the Superior Court's grant of summary judgment dismissing their claims against Carlos Manosa, et al. The Court of Appeals affirmed the Superior
Court's judgment. Plaintiffs-Appellants petitioned the California Supreme Court for review of the Court of Appeals' decision. The Supreme Court granted the petition.

APPLICABLE STATUTES

Bus. & Prof. Code, § 25602.1: "Notwithstanding subdivision (b) of Section 25602, a cause of action may be brought by or on behalf of any person who has suffered injury or death against any person
licensed, or required to be licensed, pursuant to Section 23300, or any person authorized by the federal government to sell alcoholic beverages on a military base or other federal enclave, who sells,
furnishes, gives or causes to be sold, furnished or given away any alcoholic beverage, and any other person who sells, or causes to be sold, any alcoholic beverage, to any obviously intoxicated minor
where the furnishing, sale or giving of that beverage to the minor is the proximate cause of the personal injury or death sustained by that person."

ISSUES
1. Does a person “sell” alcohol to an underage person and potentially become liable under California Business and Professions Code section 25602.1 when the facts show:
a. The person furnished alcohol to obviously intoxicated minors at a party;
b. The person charged for entry to the party, with entry entitling guests to consume alcohol;
c. The obviously intoxicated minor guest consumed alcohol at the party.
HOLDINGS
1. Yes. A person does “sell” alcohol to an underage person and potentially become liable under California Business and Professions Code section 25602.1 when the facts show:
a. The person furnished alcohol to obviously intoxicated minors at a party;
b. The person charged for entry to the party, with entry entitling guests to consume alcohol;
c. The obviously intoxicated minor guest consumed alcohol at the party.
FACTS

Jessica Manosa threw a party at a vacant rental house owned by her parents, Carlos and Mary Manosa, without their permission. The party was spread by word of mouth, phone calls, and text
messages, bringing in 40 to 60 people, most of whom were under 21 years old, including Manosa.

Manosa used $60 of her own money to buy alcohol for the party, including rum, tequila, and beer. Manosa asked another guest to act as a bouncer at the gate. He was supposed to control who came in
and charge uninvited guests $3 to $5 to get inside. The money collected, which was around $50 to $60, was used later in the night to buy more alcohol for the party. Once inside, people could drink
the alcohol provided. Thomas Garcia, an uninvited guest who didn’t know Manosa, paid the fee to enter the party and drank at the party. Andrew Ennabe, a friend of Manosa and an invited guest, also
attended the party.

At the party, Garcia became loud and inappropriate. He made rude and threatening comments to female guests, and either he or a friend dropped his pants at some point. Garcia’s behavior got him
kicked out of the party. Ennabe and other guests escorted Garcia and his friends to their car. As they left, one of Garcia’s friends spit on Ennabe, which led to a chase into the street. Garcia, now
driving, ran over Ennabe, causing severe injuries. Ennabe later died from those injuries.

REASONING

Has a person who charged money for minors to enter a party where they could consume alcohol "sold" alcohol to such minors? California law provides, in relevant part, “a cause of action may be
brought...against...any other person who sells, or causes to be sold, any alcoholic beverage, to any obviously intoxicated minor where the furnishing, sale or giving of that beverage to the minor is the
proximate cause of the personal injury or death sustained by that person." Bus. & Prof. Code, § 25602.1. The word “sell” is not defined in this statute; but, the word is defined in other governing
provisions of the Alcoholic Beverage Control Act. Business and Professions Code section 23025, a provision of the Alcoholic Beverage Control Act, defined the term “sell" as including, “any
transaction whereby, for any consideration, title to alcoholic beverages is transferred from one person to another.”

Charging money toward the entry to a party where alcohol may be consumed is a transaction where consideration is provided that transfers title to alcoholic beverages from one person to another. In
this case, Manosa charged or caused to be charged a fee to obviously intoxicated minors for entry to the party where alcoholic beverages were available for guests to consume. This demonstrates the
consideration necessary to transfer title from Manosa to the minor guests for the purposes of a "sale" of alcoholic beverages.

Therefore, by charging a fee to obviously intoxicated minors to enter a party where they could consume alcohol, Manosa may be liable for injuries caused by those minors under Business and
Professions Code section 25602.1.

DISPOSITION

The Supreme Court reversed the Court of Appeal's affirmation of the trial court’s grant of summary judgment in favor of Manosa, and ordered Ennabe's * claims against the Defendants reinstated.

APPENDIX C - CASE BRIEF CHECKLIST

CHECKLIST FOR DRAFTING THE CASE BRIEF

Use the checklist below to help you write your case brief. Or use access the interactive version.

Citation of case:

PROCEDURAL HISTORY:
Court that decided the case: __ WI Court of Appeals __ WI Supreme Court
Name of Appellant N/A
Name of Respondent

Name of Person who Petitioned Supreme Court for Review N/A

‘What was appealed from?

__Trial Court Order granting:

__Trial Court Order denying:
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__Judgment in favor of:
‘What was the result of the Trial Court's action on the case (dismiss complaint, refuse to dismiss, someone is held liable or not liable, etc.):
If this case is in the Supreme Court, did the Appellate Court: __ Affirm __ Reverse the Trial Court

DISPOSITION:

The reviewing court (Court that decided the case):

WI Court of Aj It WIS Court
(See what you checked in Procedural History, above) - ourt of Appeals — upreme Cou

Did the reviewing court: __ Affirm __ Reverse the Trial Court?
‘What was the result of the Trial Court's action on the case (dismiss complaint, refuse to dismiss, someone is held liable or not liable, etc.):

APPLICABLE STATUTE(S):

‘Words/Phrases being interpreted/applied (or entire statute, with emphasis on words being

Citation of Statute(s) interpreted/applied)

__Make sure you only have the words of the statute(s) in this section. Don’t include any of the Court’s interpretation or any facts here.
FACTS:
__ Check the “background or “Facts” section of the Court decision
__Read through the rest of the Court decision, to see if there are more facts mentioned, or certain facts repeated
__Double-check your facts:
__ Do you have enough facts so you can make a comparison to the client’s facts?

__ Do you have any facts that aren’t relevant to the specific parts of the statute being interpreted? If so, consider taking them out

ISSUE(S):

) Case law facts relevant to the legal dard - what behavior or circ es cause us to
Narrow Legal Standard from Statute — use the words/phrases you listed above !
wonder whether the statute applies?

__Double-check your legal standards against the Applicable statutes
__Double-check the facts you have listed here against your Facts section, above. Do all of the facts you have written here appear in your Facts section?
REASONING:

Reasoning Section #1:
Explain how and why the Court interpreted and applied the statute the way it did, using IRAC Format.

Issue Legal standard only from Issue #1, above
Conclusion Answer the question above (Therefore ....)
Rul Words of the statute(s) being interpreted and applied in issue #1,
ule
above
Citation of the statute(s) being interpret and applied in issue #1,
above
Is there more than one statute? If so, how are they related? Use a
transition sentence or phrase to show this
Use a transition to introduce the tools the Court used in its
Decision to interpret the statute
Discuss the tools the Court used in its Decision
__ Dictionary?
__ Other related statutes?
__Secondary sources (such as Restatement of the law)?
__ Other case law interpreting this statute or similar statutes?
Case law facts the Court used when it applied the statute that it
interpreted
. Do all of the facts you have written here appear in your Facts
Application - y PP y

section, above?
Do you have enough facts here to help you compare the case to

our client in your analysis section, below?
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Reasoning Section #2:
Explain how and why the Court interpreted and applied the statute the way it did, using IRAC Format.

Issue Legal standard only from Issue #2, above
Conclusion Answer the question above (Therefore ....)
Rule Words of the statute(s) being interpreted and applied in issue #2,

above

Citation of the statute(s) being interpret and applied in issue #2,
above

Is there more than one statute? If so, how are they related? Use a
transition sentence or phrase to show this

Use a transition to introduce the tools the Court used in its
Decision to interpret the statute

Discuss the tools the Court used in its Decision

__ Dictionary?

__ Other related statutes?

__Secondary sources (such as Restatement of the law)?

__ Other case law interpreting this statute or similar statutes?

Case law facts the Court used when it applied the statute that it

interpreted

Application _ ]?0 all of the facts you have written here appear in your Facts
section, above?
__ Do you have enough facts here to help you compare the case to
our client in your analysis section, below?

Reasoning Section #3:
Explain how and why the Court interpreted and applied the statute the way it did, using IRAC Format.

Issue Legal standard only from Issue #3, above
Conclusion Answer the question above (Therefore ....)
Rul Words of the statute(s) being interpreted and applied in issue #3,
ule
above
Citation of the statute(s) being interpret and applied in issue #3,
above
Is there more than one statute? If so, how are they related? Use a
transition sentence or phrase to show this
Use a transition to introduce the tools the Court used in its
Decision to interpret the statute
Discuss the tools the Court used in its Decision
__Dictionary?
__ Other related statutes?
__Secondary sources (such as Restatement of the law)?
__ Other case law interpreting this statute or similar statutes?
Case law facts the Court used when it applied the statute that it
interpreted
- Do all of the facts you have written here appear in your Facts
Application - y L y

section, above?
__ Do you have enough facts here to help you compare the case to
our client in your analysis section, below?

Check your entire Reasoning section:
__Does the content of each the reasoning section match up with the content of your issues (1 matches 1, 2 matches 2, 3 matches 3, etc.)?

Review and revise what you have so far
__Is it complete?
__Does it make sense?

__Is it internally consistent (does everything match up correctly)?
HOLDING(S):

Do not write these until you're finished revising the rest of your brief!
__ Copy and paste your issue(s)

__ Start with “Yes” or “No” depending on how the Court answered the question

__Make changes to grammar, sentence structure and punctuation as needed to change the question to a statement.

Did you add any words or explanations that are not in your issue? __ Yes __ No

If yes, why? __ I need to revise my issue. __ My issue is fine, I just couldn’t resist adding more (and I will take it out now)
Finalize your case brief!

__ Put Case Brief Components in Proper Order

__ Run spell-checker (make sure it checks words in all caps)
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__Run dumb-checker (carefully proofread everything you’ve written)
__Is it complete?
__Does it make sense?

__Isit internally consistent (does everything match up correctly)?

APPENDIX D - SAMPLE LEGAL RESEARCH MEMORANDUM

WORK PRODUCT - PRIVILEGED AND CONFIDENTIAL LEGAL RESEARCH MEMORANDUM
TO: Supervising Attorney [insert the person’s name]

FROM: First name Last name, job title [insert your name and job title]

DATE: April 1, 20xx [insert the date you are providing the final draft to your supervisor)

RE: Analysis of Likelihood of Arson Conviction

People v. Willy Wonka; Case No. 20xx-CF-1234

Our File: CF-Wonka-20xx-983

FACTS

Sometime after 1 a.m. on January 30, a fire occurred at the Chocolate Factory (Police Report). The factory had closed at 5 p.m. the evening prior to the fire, and no one occupied the factory at the time
of the fire (Client interview, Bucket statement to police). The fire caused $1 million worth of damage (Insurance claim filed by Bucket).

The fire inspector’s report revealed the use of accelerants at several sites around the factory (Fire Inspector Report). A witness came forward (Mary Worth) and stated that at approximately 2 a.m., she
was awakened by the sirens from fire trucks responding to the fire (Police Report). She went outside her home, which is across the street from the Chocolate Factory, to watch the firefighters put out
the fire (Police Report). At that time, she noticed a man dressed in camouflage clothing dancing near the curb, about 25 yards from where she was standing (Police Report). She could hear the man
shouting, “Burn, baby, burn!”
report).

(Police Report) From a police photo lineup, Ms. Worth identified Mr. Wonka as the man she saw dancing across the street from the fire (Police investigation file, lineup

The Chocolate Factory is jointly owned by our client, Willy Wonka, and Charlie Bucket (Client interview, Bucket statement to police, Incorporation records, Real estate records). Bucket claimed in
his statement to police he was surprised and upset by the fire and did not consent to someone setting a fire (Police Report, Bucket statement to police). The investigating officer who first contacted
Bucket about the fire testified that Bucket expressed “disbelief” that the Chocolate Factory had been set on fire and that Wonka was accused of doing so. It does not appear that Bucket was present at
the scene of the fire. Further investigation of Bucket and the Chocolate Factory reveals that Bucket is currently being audited by Weegocha Auditing Company for alleged improper business practices
(Client interview, records from auditing company). Weegocha states that $1 million is unaccounted for in corporate record books (Audit report). Corporate record books also reflect that the factory has
been operating at a financial loss for the last three years (Chocolate Factory financial records).

Both Willy Wonka and Bucket have Preferred Player’s Cards at LaCasino (Client interview; LaCasino Preferred Players roster). LaCasino policy is to issue Preferred Player’s Cards only to regular
customers gambling at least $1 million (interview of LaCasino manager; LaCasino pamphlets). Both Wonka and Bucket admit that they have lost a substantial, though unknown, amount of money
gambling at LaCasino over the last five years (Client interview, Audit report). However, Wonka and Bucket deny using corporate monies to gamble (Client interview, Audit report).

Willy Wonka has been charged in Brown County Circuit Court with arson. An arraignment is scheduled on [date], at which time Wonka must enter a plea to the charge. A request for a copy of the
investigative file has been sent to the Brown County District Attorney and a response is pending.

QUESTION PRESENTED
‘Will the People be able to prove beyond a reasonable doubt that Wonka “willfully” and "maliciously" set fire to the Chocolate Factory?

BRIEF Answer
Yes. The People will likely be able to prove beyond a reasonable doubt that Wonka “willfully and maliciously” set fire to the Chocolate Factory because California law does not require any showing
of motive or intent to cause a fire.

DISCUSSION

Will the People be able to prove beyond a reasonable doubt that Wonka “willfully and maliciously” set fire to the Chocolate Factory? To secure an arson conviction, Penal Code sections 450 and 451
requires proof that the accused had a wish to vex, defraud, annoy, or injure another person, or an intent to do a wrongful act. California courts have interpreted arson as a general intent crime where
evidence of acts done "willfully and maliciously" do not require a showing of motive. Here, Wonka's willful and malicious acts are shown by several facts, such as the discovery of fire accellerants
and an eyewitness who identified Wonka at the scene of the fire. For these reasons, the People will be able to prove beyond a reasonable doubt that Wonka willfully and maliciously set fire to the
Chocolate Factory.

California Penal Code section 451 states, "[a] person is guilty of arson when he or she willfully and maliciously sets fire to or burns or causes to be burned or who aids, counsels, or procures the
burning of, any structure, forest land, or property." The law further states, ""Maliciously' imports a wish to vex, defraud, annoy, or injure another person, or an intent to do a wrongful act, established
either by proof or presumption of law." Pen. Code, § 450. The California Supreme Court stated “willfully and maliciously” for the purposes of arson, "require only that the illegal act or omission
occur "intentionally," without regard to motive or ignorance of the act‘s prohibited character. Evidence of willful and malicious acts sufficient to support an arson conviction include the throwing of a
large firecracker onto a brush-covered hillside, the firecracker's explosion in the dry brush, and that the explosion caused a brush fire. There is no requirement to prove the accused specifically
intended to cause a fire in a building.

In People v. Atkins (2001) 25 Cal.4™ 76, 104 Cal.Rptr.2d 738, 18 P.3d 660, the defendant was intoxicated when he started a fire in a brush-covered area near his ex-girlfriend’s home, damaging nearby
vegetation. He was charged with arson under Penal Code section 451 for willfully and maliciously setting fire to the brush. The defendant claimed arson was a specific intent crime in which the
People were required to prove that he had the intent to set a fire. Accordingly, he believed the jury in his trial should have heard evidence of his intoxication since that would cast doubt on his intent to
set a fire. The California Supreme Court said that arson requires only a general criminal intent and that the specific intent to set fire to, burn, or cause to be burned the relevant structure or forest land
is not an element of arson. Therefore, evidence of the defendant's intoxication was irrelevant to whether he was guilty of "willfully and maliciously" setting fire to the brush-covered area under Penal
Code section 451.

In re V.V, (2011) 51 Cal.4™ 1020, 125 Cal.Rptr.3d 421, 252 P.3d 979, involved two minors who threw large firecrackers into a large brush-covered hillside. The explosion of the firecrackers caused a
five-acre fire. The boys claimed they wanted to hear the loud explosions from the firecrackers and did not intent on setting the hill on fire. The California Supreme Court said their conduct constituted
"willful and malicious" acts under Penal Code section 451 because their acts of lighting the firecrackers and throwing them into the hillside brush knew were intentional acts that they knew created a
fire hazard. The court further said that, "their intentional acts created a fire hazard were aware of facts that would lead a reasonable person to realize that the direct, natural, and highly probable
consequence of throwing a lit "cherry bomb" from their location would be its landing in the dry brush...and causing a fire."

Based on the Atkins and In re V.V. cases, a determination of “willfully and maliciously” needs to be based on objective evidence of intentional acts and does not require a showing that those acts were

specifically intended to cause a fire. In this case, similar to the Atkins and In re V.V. opinions, Mr. Wonka’s "willful and malicious" acts can be inferred from many facts. The fire inspector’s report

noted use of accelerants in several sites. The fire started sometime after 1 a.m., long after the factory was closed. Finally, a witness testified that he saw Mr. Wonka dancing around across the street
from the fire, yelling repeatedly, “Burn, baby burn!” All of these facts -- and especially the witness’ testimony — demonstrate Wonka’s intentional acts that were willful and malicious for purposes of
Penal Code section 451.
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Will the People be able to prove beyond a reasonable doubt that Wonka set the fire to the Chocolate Factory? There are challenges the prosecution could face. There is only one witness, Mary Worth,
who claims to have seen Wonka near the scene of the fire. Moreover, there are significant arguments to establish Charlie Bucket had more reason to set fire to the Chocolate Factory than Wonka.
Bucket admitted to having gambling losses and shared in the losses the Chocolate Factory has seen in recent years. While Bucket may also be a suspect and may have had greater motive to commit
arson than Wonka, motive is not needed to be proven to establish arson under Penal Code section 451 as stated in Atkins. Also, while there is only one witness who saw Wonka at the scene of the fire,
there are no witnesses who saw Bucket at the fire. For these reasons, it is unlikely that circumstances relating to Bucket will distract from the People's ability to prove Wonka is guilty of arson beyond
a reasonably doubt under Penal Code section 451.

CONCLUSION

The People will be able to prove Wonka willfully and maliciously set the fire to the Chocolate Factory because of the witness testimony and the California precedents that do not require a showing of
specific intent to commit arson to fine someone guility under California Penal Code section 451.

APPENDIX E - LEGAL RESEARCH MEMORANDUM CHECKLIST

CHECKLIST FOR DRAFTING THE LEGAL RESEARCH MEMO, FINAL DRAFT
Use this checklist to help you write your legal research memo final draft. Or access the interactive version -
MAKE SURE ALL SECTIONS ARE INCLUDED AND PROPERLY LABELED (IF REQUIRED TO BE LABELED)
__Are you using the correct Memo heading format?
__ Do you have a work product heading?
__Do you have a RE line that describes the broad question, identifies our file number and includes the court case name and number (if any)?
__ Do you have an introductory paragraph?
__ Do you have Questions Presented?
__ Do you have Answers — one for each Question Presented?
__ Do you have a Facts section?
__ Do you have a Discussion section — one IRAC analysis for each Question Presented?
__Are the sections in the correct order and properly labeled (if a label is required)?

MAKE SURE EACH SECTION IS COMPLETE
Note: this is the order in which I usually check each section.

FACTS:
__Do you have all of the legally significant and contextual client facts described?
__Did you write your facts in logical order (chronological, or by issue, or by party — whichever is simplest and flows best)?
__Is it clear which facts are disputed (use words like appears, claims, apparently, etc.)
__Are your facts written in narrative form (not bulleted lists or sentence fragments, but like a story)?
QUESTIONS PRESENTED:
Does each Question Presented contain client facts relevant to the

Does each Question Presented have a narrow Legal Standard? Briefly identify each legal standard below legal standard — what behavior or circumstances cause us to wonder
whether the legal standard applies?

1. __Yes__No--REVISE
2. __Yes __No--REVISE
3. __Yes __ No-- REVISE
DISCUSSION:
IRAC Analysis #1:

Explain whether the legal standard will be proven, using IRAC Format
Issue Legal standard from Question Presented #1
Rule ‘Words of the statute(s) being interpreted and applied in issue #1, above
Citation of the statute(s) being interpreted and applied in Question Presented #1, above
Is there more than one statute? If so, how are they related? Use a transition sentence or phrase to show this

Use a transition to introduce the Court decisions interpreting the statute

__What did the Court say the statute/words mean?

__ Why did the Court interpret the way it did (what tools did it use)

__Are the case law facts discussed, so you can compare them to your client’s facts?
__How did the Court apply the law to the facts in front of it?

Use a transition to introduce the Client facts

. __ Do all of the facts you have written here relate only to the legal standard you identified in your issue,

Application bove?
above?

__ Do all of the facts you have written here appear in your Facts section, above?

Conclusion Answer the question above (Therefore ....)
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__The IRAC components are in proper order

Is counter-analysis required?
__No. The facts and law are undisputed and clear

__ Yes. There are disputed, unclear or missing facts; or there are facts subject to multiple reasonable
inferences/interpretations

__Yes. The law is unclear or subject to multiple reasonable interpretations/applications; or, the legal issue is fact-
intensive and none of the cases discussed in IRAC has facts identical to our client

IRAC Analysis #2:
Explain whether the legal standard will be proven, using IRAC Format

Issue Legal standard from Question Presented #2
Rule ‘Words of the statute(s) being interpreted and applied in issue #2, above

Citation of the statute(s) being interpreted and applied in Question Presented #2, above

__ Disputed, unclear or missing facts are described
__ Multiple reasonable inferences/interpretations of facts are described
__ Impact (opposite conclusion) of viewing the facts in this way is described

__ Other court decisions that could be applied are described
__ Other reasonable interpretations/applications of case law are described
__Impact (opposite conclusion) of viewing the law in this way is described

Is there more than one statute? If so, how are they related? Use a transition sentence or phrase to show this

Use a transition to introduce the Court decisions interpreting the statute

__ What did the Court say the statute/words mean?

__ Why did the Court interpret the way it did (what tools did it use)

__Are the case law facts discussed, so you can compare them to your client’s facts?
__How did the Court apply the law to the facts in front of it?

Use a transition to introduce the Client facts

__ Do all of the facts you have written here relate only to the legal standard you identified in your issue,

Application
PP above?
__Do all of the facts you have written here appear in your Facts section, above?

Conclusion Answer the question above (Therefore ....)

__ The IRAC components are in proper order

Is counter-analysis required?
__No. The facts and law are undisputed and clear

__ Yes. There are disputed, unclear or missing facts; or there are facts subject to multiple reasonable
inferences/interpretations

__Yes. The law is unclear or subject to multiple reasonable interpretations/applications; or, the legal issue is fact-
intensive and none of the cases discussed in IRAC has facts identical to our client

IRAC Analysis #3:
Explain whether the legal standard will be proven, using IRAC Format

Issue Legal standard from Question Presented #3
Rule ‘Words of the statute(s) being interpreted and applied in issue #3, above

Citation of the statute(s) being interpreted and applied in Question Presented #3, above

__Disputed, unclear or missing facts are described
__ Multiple reasonable inferences/interpretations of facts are described
__ Impact (opposite conclusion) of viewing the facts in this way is described

__ Other court decisions that could be applied are described
__ Other reasonable interpretations/applications of case law are described
__Impact (opposite conclusion) of viewing the law in this way is described

Is there more than one statute? If so, how are they related? Use a transition sentence or phrase to show this

Use a transition to introduce the Court decisions interpreting the statute

__ What did the Court say the statute/words mean?

__ Why did the Court interpret the way it did (what tools did it use)

__Are the case law facts discussed, so you can compare them to your client’s facts?

__How did the Court apply the law to the facts in front of it?

Use a transition to introduce the Client facts
Application
Eh above?

__Do all of the facts you have written here appear in your Facts section, above?

Conclusion Answer the question above (Therefore ....)

__The IRAC components are in proper order

Is counter-analysis required?
__No. The facts and law are undisputed and clear

__ Yes. There are disputed, unclear or missing facts; or there are facts subject to multiple reasonable
inferences/interpretations

__ Yes. The law is unclear or subject to multiple reasonable interpretations/applications; or, the legal issue is fact-
intensive and none of the cases discussed in IRAC has facts identical to our client

__ Do all of the facts you have written here relate only to the legal standard you identified in your issue,

__Disputed, unclear or missing facts are described
__ Multiple reasonable inferences/interpretations of facts are described
__Impact (opposite conclusion) of viewing the facts in this way is described

__ Other court decisions that could be applied are described
__ Other reasonable interpretations/applications of case law are described
__Impact (opposite conclusion) of viewing the law in this way is described
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AnswerS:
Your answer as to whether each question presented will be proven

(yes, no, probably yes, probably no) Legal standards to prove Did you briefly explain the law and facts that support your answer?
1. __Yes__No-- REVISE
2. __Yes __No--REVISE
3. __Yes __ No-- REVISE

INTRODUCTORY PARAGRAPH:
Broad issue (liability, guilt, etc.?)

Gl T 0 ;{::rp:z;:;:; a:O;O whether each will be proven (yes, no, probably
1.
2.
3.

Broad Conclusion (liability, guilt, etc.?)

MAKE SURE THE MEMO IS INTERNALLY CONSISTENT

Is the legal issue identified consistent?

(briefly identify each issue and make sure it’s consistent in all #1s, #2s, Intro Paragraph Questions Presented Answers IRAC Analyses

#3s)

1. __Yes__No--REVISE __Yes__No--REVISE __Yes__No--REVISE __Yes__No--REVISE
2. __Yes__No--REVISE __Yes__No-- REVISE __Yes__No--REVISE __Yes__No-- REVISE
3. __Yes __No--REVISE __Yes __No--REVISE __Yes __No--REVISE __Yes __No--REVISE

Is the legal conclusion identified consistent? (briefly identify each issue

and make sure it’s consistent in all #1s, #2s, #35) Intro Paragraph Answers IRAC Analyses Counter-Analyses

1. __Yes __ No-- REVISE __Yes __No -- REVISE __Yes __ No-- REVISE __Yes __ No-- REVISE
2. __Yes __ No--REVISE _ Yes __ No--REVISE __Yes __ No--REVISE _ Yes__ No--REVISE
3. __Yes__ No-- REVISE __Yes__ No-- REVISE __Yes__ No--REVISE __Yes__ No-- REVISE

MAKE SURE THE MEMO USES GOOD WRITING MECHANICS
__Did you run spell-checker?

__Did you run dumb-checker (carefully proofread everything you wrote)?
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