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About This Book

About This Book

This book is an interactive open educational resource (OER). Open textbooks are complete textbooks that have been funded,
published, and licensed to be freely used, adapted, and distributed. As an open resource, this may be used and reused freely with no
direct cost to the user.

Except where otherwise noted, the content in this book is licensed with a Creative Commons Attribution 4.0 license (CC BY 4.0),
which allows it to be adapted, remixed, and shared under the same license with attribution. Instructors and students may be
interested in rearranging and otherwise adapting or transforming the content into other formats. If so, please include the appropriate
attribution under the Creative Commons license. More information about this license is available here.

Authorship, Adaptations, Supplementary Licensing Notes, and Legal Notice

This includes content (a) created by Matthew L. Mac Kelly and (b) edited, mixed, or otherwise adapted by Matthew L. Mac Kelly
from other creators' works in compliance with copyright and licensing laws and appropriate attribution standards and practices. The
use of any other content referenced in or integrated into this book complies with copyright and licensing laws and appropriate
attribution standards and practices.

X Special Thanks

Special thanks to Melissa Randall et al. for Fundamentals of Business Law and Mirande Valbrune, Renee De Assis, et al. for
Business Law I Essentials. Substantial portions of their works have been adapted or otherwise incorporated into this book
within the terms of their works' licenses.

Judicial Opinions

Except as otherwise noted, judicial opinions used in this work have been edited by Matthew L. Mac Kelly. Editing and elisions of
text are for length and readability purposes. Some elisions of an opinion's original text are identified by bracketed ellipses (e.g.,
[...]); several of which reveal elided text by clicking on inline annotation indicators (e.g., [...]). Edited judicial opinions in this work
are in the public domain, and government documents, judicial opinions and annotations thereto are not subject to copyright
protection and are in the public domain. See Georgia v. Public.Resource.Org, Inc., 140 5.Ct. 1498 (2020).

Legal Notice

This book contains legal information intended for educational purposes only and should not be construed as legal advice; please
consult a qualified legal professional before making legal decisions.

« About the Books and Authors by Melissa Randall and Community College of Denver Students is licensed CC BY 4.0. Original source:
https://introductiontobusinesslaw.pressbooks.com.
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CHAPTER OVERVIEW

Chapter 1: Introduction to Law and Types of Legal Systems

Learning Objectives

e Understand the nature and sources of law.

o Know the types of modern legal systems in the world.
e Understand the various functions of a legal system.

e Learn the primary sources of law in the United States.

Chapter Outline

1.1: Why Should I Care About The Law?

1.2: What Is Law and What Functions Does It Serve?
1.3: Modern Legal Systems of the World

1.4: Sources of Law

1.5: Concluding Thoughts

1.6: Check Your Learning

This page titled Chapter 1: Introduction to Law and Types of Legal Systems is shared under a CC BY-NC-SA 4.0 license and was authored,
remixed, and/or curated by Matthew L. Mac Kelly via source content that was edited to the style and standards of the LibreTexts platform.
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1.1: Why Should | Care About The Law?

Introduction

If you are like a number of undergraduate business students, you might initially see a “law class” as just another course you have to
take because it is required for your major. You might be thinking, "I'm going into the business world, not the law," or "We don't
really need to know this because we can leave the law to the lawyers." But that mindset presents a couple of practical problems.
First, the law is an integral component of most business decisions. Whether planning or executing business decisions—or
responding to those of others—some aspect of the law tends to be a factor necessary to sound decision-making. Second, businesses
cannot simply "leave the law to the lawyers" because a lawyer cannot be with every decision-maker all the time. (Of course, no one
would want that.)

Certainly, this class is not a law school course, and it is not about turning students into lawyers. On the other hand, this class may
feel like a mini-law school course because how lawyers think and how adept business professionals need to think are more similar
than many people might believe. In fact, there is an entire book written about it: Think Like a Lawyer: Legal Reasoning for Law
Students and Business Professionals.'"’

The significance of legal thinking in business activities and relations cannot be overstated because legal risk plays a substantial role
in a business's bottom line.””' Referring to undergraduate students, Professor Jooho Iee of Pepperdine University’s business school
advised that:

[L]egal reasoning skills improve their ability to identify and isolate relevant information
from irrelevant information, think comprehensively, and communicate their ideas clearly
and concisely. These skills are important not only for business but also for good
citizenship and a flourishing life.””/
Of course, professors typically have some bias of about the importance of their courses, so, let's hear from the professionals. In a

risk management study, C-level executives (CEOs, CFOs, etc.) across nine industries and 446 organizations ranked Legal Risks as

their top external pressure.'" :

In a recent Travelers Business Risk Index survey of more than 1,200 business risk
managers, only two categories were among the top ten risks in every industry: legal
liability and medical cost inflation. Another category of legal risk, complying with laws,
was in the top ten for nine of the ten industries studied.””’
The key role that legal considerations play in management is further demonstrated in a survey of over 900 senior managers and
executives attending executive programs at the University of Michigan, which showed that they took more sessions on law than

any other, aside from Organizational Behavior and Finance.® (Presumably, they did not take the legal sessions for amusement
but instead for their added value.)

Legal concerns do not just affect senior management and executives; they are also inherent in other decision-making roles. For
example:

A recent Corporate Executive Board Legal Leadership Council survey concluded that
middle managers make 75 percent of legal decisions and that almost 80 percent of
corporate employees made a decision or completed an activity with a significant legal
implication in the past year. These middle-management decisions involved, for example,
signing contracts, developing new products, creating intellectual property, interacting
with government officials, entering new markets, creating marketing materials,
establishing product safety standards, and executing acquisition agreements. Fewer than
one-third of these middle managers consulted the legal department when making their
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decisions. In other words, they relied on their own knowledge of the law when making
everyday business decisions, which are usually intertwined with legal concerns.!”!

Understanding the rules allows managers to compete in competitive markets and to make judgments about political and business
risks.'®! Law can be used in ways to allow managers to compete. A common perspective is a perception that risk management helps
prevent losses: “We can do this, but we can’t do that.” However, while understanding the law helps mitigate losses, managers also
need to see managing legal risk as a way to create business opportunities and value.

Leaders create opportunity and value by being legally shrewd.

Managers need to "possess legal astuteness and regard the law as a key enabler of value creation.!”! Ultimately, managers who can
bridge business strategy and the law give businesses opportunities to create a competitive advantage in the market. This advantage
results from being educated about the law and understanding how the law ought to factor in strategic decision-making.

Decision-making is one of a manager’s four major roles.”'’/ Drilling down, managers play four basic decision-making roles:
Entrepreneur, resource allocator, disturbance handler, and negotiator.!''! Legal issues pervade entrepreneurial and resource
allocation activities because they deal with issues like developing projects, departmental reorganizations, developing marketing

plans, entrusting others with executing strategies and decisions, public relations, mergers and acquisitions, and more.''”!

As negotiators, managers spend substantial time working on contractual relationships and committing resources to them.'” As
disturbance handlers, managers involuntary address circumstances beyond their control, rapidly developing pressures of situations
that “are too severe to be ignored,” such as suppliers breaching contracts.!'*! Other examples include reports of discriminatory
termination, sexual harassment, and injuries caused by employees, and communications with legal counsel and stakeholders. ' °

Moreover, those starting businesses make decisions about:

o the legal form of their business;

e government regulations that govern how they develop and market products and services;
o liability risks in manufacturing and selling their products;

o protection of their intellectual property;

o the nature of their contracts with customers and suppliers;

o legal considerations relating to financing the business; and

o the law that governs hiring employees.' *!

Therefore, Ladwig & Siedel identify seven management skills that are critical for business success:

1. The ability to recognize legal issues that arise daily;

. The ability to decide which legal issues require seeking legal advice;
. The ability to communicate effectively with legal advisors;

. The ability to evaluate legal advice;

. The ability to implement legal decisions;

. The ability to discuss legal issues with stakeholders; and

DUl A WN

7. The ability to lead by highlighting the legal responsibilities of those within the organization.'”!

The goal of this introduction to the law is to help build a foundation on which these seven skills can grow.

Notes

1. (Boldface added.) Fruehwald, E. S. (2020). Think like a lawyer: Legal reasoning for law students and business
professionals (2nd ed.). Amazon Digital Services LLC. (Note: Readers can access the first edition of this book for
free at the Internet Archive.)

2. Siedel, G. J. (2017, March 15). Law and the business school curriculum. AACSB International.

3. Learning business law: 8 things students should know before entering the workforce. (2023, November 21). Stukent.

4. Accenture. (2013). Global risk management study: risk management for an era of greater uncertainty.

5. See note 2.
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6. Ladwig, C., & Siedel, G. (2020). Strategy, Law and Ethics for Business Decisions. West Academic.
7. See note 2.
8. Hotchkiss, C. (1994). International Law for Business. McGraw-Hill.
9. See note 6.
10. Mintzberg, H. (1990). The manager’s job: Folklore and fact. Harvard Business Review.
11. See note 11.
12. Ladwig & Seidel, supra; Mintzberg, supra.
13. See note 11.
14. See note 11.
15. See note 13.
16. See note 6.
17. See note 6.
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1.2: What Is Law and What Functions Does It Serve?

Generally, a law is a rule that binds everyone—individuals, institutions, and other entities—in a particular community. By
contrast, the rule of law is a principle under which everyone is bound by laws that are (1) established by the government, (2)
equally enforced, (3) adjudicated, and (4) consistent with one's rights and the principles underlying those rights. Also, under the
rule of law, laws are public knowledge and should be clear in meaning to the community members so they are on notice of their
governing authorities, expectations for conduct, penalties for conduct violations, and how to obtain redress for grievances.

Whether a city, a county, a state, a nation, or another type of community, a legal system that the community recognizes implements
and governs the rule of law. The legal system and its laws can serve to (1) keep the peace, (2) maintain the status quo, (3) preserve
individual rights, (4) protect identified marginalized groups, (5) promote social justice, and (6) provide for orderly social change.
Some legal systems serve these purposes better than others.

The United States legal system functions under the rule of law, and its authority originates from the U.S. Constitution, which
we will discuss further in later chapters.

Although a nation ruled by an authoritarian government may keep the peace and maintain the status quo, it may also oppress
minorities or political opponents (e.g., China, Zimbabwe, or Syria). Under colonialism, European nations often imposed peace in
nations whose borders were created by those same European nations. With regard to the functions of the law, the empires may have
kept the peace—largely with force—but they changed the status quo and seldom promoted the native peoples’ rights or social
justice.

In nations with various ethnic and tribal groups, it is often difficult for a single united government to rule effectively. In Rwanda,
for example, power struggles between Hutus and Tutsis resulted in the genocide of the Tutsi minority. In nations of the former
Soviet Union, the withdrawal of a central power created power vacuums that were exploited by local leaders. When Yugoslavia
broke up, the different ethnic groups—Croats, Bosniaks, and Serbs—fought bitterly rather than share power. In Iraq and
Afghanistan, the blending of different groups of families, tribes, sects, and ethnic groups into an effective national governing body
continues to be a challenge. These situations highlight the struggle of a nation to implement and maintain the rule of law.

This page titled 1.2: What Is Law and What Functions Does It Serve? is shared under a CC BY-NC-SA 4.0 license and was authored, remixed,
and/or curated by Matthew L. Mac Kelly via source content that was edited to the style and standards of the LibreTexts platform.

« 1.2: What Is Law and What Functions Does It Serve? by Melissa Randall and Community College of Denver Students is licensed CC BY
4.0. Original source: https://introductiontobusinesslaw.pressbooks.com.
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1.3: Modern Legal Systems of the World

& Sidebar

Even if a business is not officially “international,” it is important to understand the legal systems of the world because
consumers come from all over. Consumers, business partners, and competitors are products of their environments, including
their societies and legal systems. Therefore, their expectations and how they interact with each other are influenced directly by
their legal systems of origin. The most successful businesses take this into account—not only for avoiding legal liability but
also for enhanced consumer satisfaction. ~ Arham M., attorney

There are four main legal systems in the modern world:

1. Common law;

2. Civil law;

3. Religious law; and

4. Customary law/monarchy.

© Watch and Learn

Common law and civil law systems are the most common legal systems.

CI%IL VS COMMONLA

The Legal Systems We Live In Today by Sprouts, courtesy of YouTube.
(Learn how to access the transcript.)

As the world becomes more interdependent, a fifth category of legal systems has developed—the hybrid legal system, which is a
legal system that is a combination of two or more legal systems.

Table 1.3.1 Legal Systems and System Descriptions

https://biz.libretexts.org/@go/page/146930
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Type of Legal System Description

e Written judicial decisions of appellate courts are binding legal
authority on lower courts when interpreting and applying the
same or similar questions of law

Common Law . .

e The legal system is adversarial
e The outcome of a case is often decided by a jury of the parties’

peers

e All legal rules are in comprehensive legislative enactments
often called Codes

e Written judicial decisions of appellate courts are not binding
legal authority

Civil Law e The legal system is inquisitorial

e Note: Civil law systems are not equivalent to the concept of
"civil law" in the United States, which refers to lawsuits with a
non-criminal claim like divorce, breach of contract, torts,
bankruptcy, etc.”

¢ Religious documents are used as legal sources
All maj 1d religions h ligious legal syst
Religious Law . rna]oT‘ world religions : éve a religious legal system
e Most nations that have religious legal systems use them to

supplement a secular national system

e Legal system used by a monarchy or tribe
o Grants specific legal powers to kings, queens, sultans or tribal
Customary Law
leaders as heads of state

e Monarchs and leaders often seen to be “above the law”

Hybrid Law e Combination of 2 or more legal systems within a nation

Common Law Systems

The legal system in the United States comes from the English common law tradition and the US Constitution. English common law
is a system that gives written judicial decisions the force of law. As a result, the US legal system recognizes an appellate court’s
ability to interpret and apply the law to future litigants through precedent. Precedent is a judicial opinion that is considered legal
authority for future cases involving the same or similar questions of law. The benefit of this system is consistency and resolution of
disputes without requiring the parties to take legal matters to court.

A famous example of how precedent works is the US Supreme Court case Brown v. Board of Education of Topeka. In this landmark
1954 case, the Court unanimously ruled that racial segregation of children in public schools is unconstitutional. Brown v. Board of
Education is one of the cornerstones of the Civil Rights Movement and helped establish the precedent that “separate-but-equal”
education and other services were not, in fact, equal at all. The case required all racially segregated public schools to integrate, not
just in Topeka, Kansas. In addition, Brown has been cited as legal precedent in thousands of cases nationwide involving racial
equality.

The common law legal system is adversarial, which means that the parties are opponents present evidence to a court to resolve the
conflict. The judge or jury hears the parties’ evidence and arguments before making a final decision. It is the parties’ burden to
investigate the facts, argue the law, and present their best case. Judges and juries are not permitted to do independent investigations,
nor are they responsible for helping parties argue their cases. It is a party’s responsibility to raise all legal issues.

Another characteristic of common law systems is that cases are often decided by juries of the parties’ peers. In both civil and
criminal matters, the parties usually have a right to have a jury randomly selected from residents of the local jurisdiction to resolve
the dispute. When a jury determines the outcome of a case, the judge acts as a “gatekeeper,” who decides what evidence and legal

@ https //biz.libretexts.org/@go/page/146930



https://libretexts.org/
https://creativecommons.org/licenses/by-nc-sa/4.0/
https://biz.libretexts.org/@go/page/146930?pdf
https://biz.libretexts.org/Courses/Concordia_University_Wisconsin/Business_Law_I_Sourcebook_(Mac_Kelly)_-_UNDER_CONSTRUCTION/01%3A_Introduction_to_Law_and_Types_of_Legal_Systems/1.04%3A_Sources_of_Law#Common_Law
https://www.uscourts.gov/about-federal-courts/educational-resources/supreme-court-landmarks/brown-v-board-education-podcast

LibreTexts"

arguments the jury can properly consider. The judge ensures the parties receive a fair trial while the jury decides the outcome of the
trial.

The common law tradition is unique to England, the United States, and former British colonies. Although there are differences
among common law systems (e.g., whether judiciaries may declare legislative acts unconstitutional and how frequently juries may
be used), all of them recognize the use of precedent, and none of them relies solely on the comprehensive, legislative codes that are
prevalent in civil law systems.

Figure 1.3.1 Legal systems of the world. (CC BY 4.0; Source)

Civil Law Systems

Civil law systems were developed in Europe and are based on Roman and Napoleonic law. Civil law systems are also called code
systems because all the legal rules are in one or more comprehensive legislative enactments. During Napoleon’s reign, a
comprehensive book of laws—a code—was developed for all of France. The code covered criminal law and procedure, non-
criminal law and procedure, and commercial law. The code is used to resolve only cases brought to the courts, which are usually
decided by judges without a jury.

Civil law systems are inquisitorial systems in which judges actively investigate cases. Judges have the authority to request
documents and testimony, as well as to shape the parties’ legal claims. In addition, judges are not required to follow the decisions of
other courts in similar cases. The law is in the code, not in the cases. The legislature, not the courts, is the primary place to enact
and modify laws.

Civil law systems are used throughout Europe, Central and South America, Asia and Africa. France, Germany, Holland, Spain, and
Portugal had colonies outside of Europe, and many of these colonies adopted the legal practices that were imposed on them by
colonial rule.

There are also communist and socialist legal systems that differ significantly from traditional civil law systems. Legal scholars
debate whether this is a separate type of legal system or a subset of modern civil law systems. In a communist or socialist legal
system, the nation has a code but most property is owned by the government or agricultural cooperatives. In addition, the judiciary
is subservient to the Communist party and is not an independent branch of government.

Religious Law Systems

Religious law systems arise from the sacred texts of religious traditions and usually apply to all aspects of life, including social and
business relations. In religious legal systems, a religious document is used as a primary legal source. All major world religions—
Judaism, Christianity, Islam, Buddhism and Hinduism-have a religious legal system. The Islamic legal system (Sharia) with
Islamic jurisprudence (Figh) is the most widely used religious legal system in the world. Most nations that have religious legal
systems use them to supplement their secular national system. Only Saudi Arabia (Islamic) and the Vatican (Christian) are pure
theocracies that have only a religious legal system in their nations.
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Customary Law Systems

Customary legal systems are becoming increasingly less common. A customary system is used by a monarchy and grants specific
legal powers to the kings, queens, sultans or tribal leaders as heads of state. A challenge of a customary system is that the ruler is
seen to be “above the law” because the laws do not apply equally to the ruler and subjects. There are only a handful of monarchies
remaining in the world, and most of them have evolved into hybrid legal systems or have adopted a different type of legal system.

Hybrid/Mixed Law Systems

Hybrid legal systems are a combination of two or more legal systems within a nation. India is a classic example of a nation with a
hybrid legal system. As a former British colony, India has a common law legal system, which recognizes the power of the Supreme
Court and High Courts to make binding judicial decisions as a form of precedent. However, most of its laws are integrated codes
found in a Napoleonic code system. In addition, India has separate personal codes that apply to Muslims, Christians, and Hindus.
As a result, India has a hybrid system made up of common law, civil law, and religious law systems.

1. U.S. Department of Justice, International Legal Systems - An Introduction (last visited Sept. 16, 2025).
2. See fn. 1.

This page titled 1.3: Modern Legal Systems of the World is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated
by Matthew L. Mac Kelly via source content that was edited to the style and standards of the LibreTexts platform.

¢ 1.3: Modern Legal Systems of the World by Melissa Randall and Community College of Denver Students is licensed CC BY 4.0. Original
source: https://introductiontobusinesslaw.pressbooks.com.
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1.4: Sources of Law

Basic Classifications of Law

Where does law come from? How do individuals and businesses know right from wrong? Not all actions that are considered
“wrong” or inappropriate are violations of the law. They simply may represent social norms. So what is the difference? There are
two types of rules in our society—social norms and laws.

Social norms are the informal rules that govern behavior in certain groups, cultures, and societies. Social norms and cultural
expectations may be violated with negative social or professional consequences for doing so. However, no legal repercussions
follow violating social norms alone.

Violations of law are different. Violating the law carries penalties, such as civil liability, fines, or loss of liberty. While it is optional
to conform to social customs, people are compelled to obey the law under threat of penalty.

Laws are generally classified as public law or private law. Public law applies to everyone as a group (hence, the public), as
opposed to an individual party. It is law that has been created by a legitimate authority with the power to create law, and it applies
to the people within its jurisdiction. In the United States, the lawmaking authority itself is also subject to those laws, because no
one is “above” the law. If the law is violated, penalties may be levied against violators. Examples of public law include
constitutions, criminal laws, and administrative laws. For example, if someone steals items from a store, the thief is violating public
law. He committed the crime of theft which affects the community as a whole (not just the store owners), and the crime is defined
in public legislation.

Private law is law that is binding on individual parties, their properties, and their relationships. For instance, parties to a contract
are involved in a private law agreement. The terms of the contract apply to the parties of the contract but not anyone else. If the
parties have a contract dispute, the terms of the contract and the remedy for breach will apply only to the parties of the contract. In
addition to contracts, other examples of private law include tort and property laws. For example, if someone installs an industrial
smoker on his property and the smoke creates a dense haze in the neighbor’s yard, there may be a violation of private law because
the smoke is interfering with the neighbor’s right to peacefully enjoy one’s property.

Laws are also classified as civil or criminal. Civil law is usually brought by a private party (referred to as a plaintiff) against
another private party (referred to as a defendant). For example, one company decides to sue another for breach of contract. Or a
customer sues a business when injured by the company’s product. Most laws affecting businesses are civil.

Criminal law involves a governmental decision to prosecute someone (referred to as a defendant) for violating a criminal statute.
If someone breaks a criminal law, he or she could lose their freedom (i.e. be sent to prison) or lose their life (i.e. if convicted of a
capital offense). In a civil action, no one is sent to prison. Usually, liability results in the loss of property such as money or assets.

Table 1.4.1 Civil and Criminal Law Comparisons

Civil Criminal
Source of Law statute or common law statutes defining crimes
. business or individual suffering harm the government (e.g., District
Who files the case? L
(referred to as the plaintiff) Attorney/prosecutor)
preponderance of the evidence (i.e., the beyond a reasonable doubt (i.e., the

credible evidence presented is convincin credible evidence presented is so
Burden of Proof P g P

enough to determine that the plaintiff's convincing that no doubt about the
claim is more likely than not to be true) defendant's guilt is rational)
Remedy damages, injunction, specific performance  punishment (e.g. fine or imprisonment)
Purpose provide compensation or private relief protect society
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Additionally, some laws are substantive and some laws are procedural. Substantive laws define the rights and obligations of an
individual, entity, or government in a particular community, including types of conduct, liability, and remedies. For example, if
limit. If the driver accidentally hits and harms another vehicle or person, the substantive rule of law governing negligence (i.e.,
harm caused unintentionally) determines what needs to be proven for the injured party to receive a remedy awarded in court in a
lawsuit.

Procedural laws, on the other hand, prescribe the legal steps, processes, and rules enforcing the law and managing court
proceedings, such as lawsuits, rules of evidence, when someone's constitutional rights are violated, etc. Relating to the examples
above, procedural law governs how and what gets decided in court related to the speeding ticket, including whether the driver is
entitled to a hearing before a judge, whether they have a right to be represented by legal counsel, whether the hearing takes place
within a certain amount of time after the ticket was issued, and what type of evidence can be presented are procedural law issues.
Likewise, in a lawsuit for negligence, procedural laws govern the methods and stages of conducting lawsuits.

Sources of Law
In the United States, our laws come primarily from:

o Federal and state constitutions;

o Statutory law from Congress, the state legislatures, and local legislative bodies;
e Common law from federal and state appellate courts;

e Administrative law (rules and regulations) from government agencies;

o Treaties and conventions; and

¢ Executive orders.

Federal and State Statutes

Bankruptcy

Federal S
Statutes CODE

Federal Crimes

Figure 1.4.1 Sources of Law in the United States by LawShelf. (See the transcript.)

Constitutions

Federal/National

The most fundamental law in the United States is the US Constitution, which is the supreme law of the nation. Any law that
conflicts with it is void. The Constitution serves three important functions. First, it establishes the structure of our national
government and identifies the powers of the legislative, executive, and judicial branches. Second, it defines the boundaries of each
branch’s authority and creates “checks” on each branch by the other branches. For example, the president is the commander-in-
chief of the armed forces, but does not have the power to declare war. That duty falls to Congress. And, third, the Constitution
guarantees civil liberties and individual rights.

The power granted to the federal government by the Constitution is limited. Any powers not expressly granted to the federal
government by the Constitution are reserved to the states. This means that if the Constitution does not give the federal government
power over a particular area, then the states regulate it.
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The first ten amendments to the Constitution are known as the . Despite the limited power granted to the federal
government by the Constitution, the Bill of Rights protects certain individual civil rights and liberties from governmental
interference. These rights include the freedom of speech and religion, the right to bear arms, and the rights of individuals who are
suspected and accused of crimes. We will discuss the US Constitution more in

One Federal Government

United States Constitution | Congress

« Establishes limited « Passes statutes

federal government « Ratifies treaties

s Protects states’ power « Creates administrative

» Guarantees liberty of agencies

citizens Legislative Branch
President

« Proposes statutes

» Signs or vetoes statutes
» Oversees administrative d
} agencies

Federal Courts

* Interpret statutes

» Create (limited) federal
common law

« Review the constitutionality
of statutes and other legal acts

Judicial Branch
Administrative Agencies
« Oversee day-to-day application of law in dozens of commercial and other areas

Figure 1.4.2: Separation of powers of the federal government. (CC BY 4.0; Source)
State

In the United States, each state also has its own constitution, which serves essentially the same function for the state government as
the US Constitution serves for the federal government. Specifically, state constitutions establish limits of state government power,

establish the organization and duties of the different branches of government at the state level, and protect fundamental rights of
state citizens.

/' State Constitution Examples

Compare the US Constitution with the Wisconsin Constitution and the Illinois Constitution.

This dual system of government in the United States is called , which is a governance structure whereby the federal
government and the state governments coexist through a shared power scheme.
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50 State Governments

State Constitution State Legislature
» Establishes the state « Passes statutes on state law
government « Creates state agencies

« Guarantees the rights
of state residents

Governor

» Proposes statutes

« Signs or vetoes statutes
= Oversees state agencies

State Courts

,Q » Create state common law
. LT « Interpret statutes
« Review constitutionality
<> of statutes and other acts

Judicial Branch

Administrative Agencies
« Oversee day-to-day application of law in dozens of commercial and other areas

Figure 1.4.3: Separation of powers of state governments. (CC BY 4.0; Source)

Statutes

Both federal and state statutes are laws created by a legislative body. Congress is the federal legislative body, and each state also
has its own legislative body. Almost all statutes are created by the same method. An idea for a new law is proposed in the
legislature. This proposal is called a bill. The House of Representatives and Senate independently vote on a bill. If the majority of
both chambers approves it, the bill is sent to the president or governor for approval. If the president or governor signs the bill, then
it becomes a statute.

v Federal and State Statutes

o See the United States Code (i.e., the federal statutes).
e See the Wisconsin Statutes.

Ordinances

While statutes are a function of the federal and state governments, ordinances are a function of local governments (e.g., counties,
cities, and townships). A state constitution typically authorizes various forms of local governments to create or adopt ordinances.
Like federal and state legislatures pass statutes, local government lawmaking bodies pass ordinances. Examples of ordinances

include building codes, zoning laws, and misdemeanors such as jaywalking.

& Sidebar

Mequon, Wisconsin has an ordinance permitting licenses to people who manufacture or sell food only if they are of "
good moral character.")

Common Law

Binding legal principles also come from the courts. When appellate courts decide a case, they may interpret and apply legal
principles in a way that are binding on lower courts in the future. The process of applying a prior appellate decision to a case is
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called precedent. Simply put, precedent is when judges use past decisions to guide them. The benefit of precedent is that it makes
the law predictable and furthers the rule of law by applying legal principles to the greater community, not just the parties to a
lawsuit. Businesses value common law systems because they reduce the cost of business. For example, if a business is unsure of
how its contract rights will be applied by the court, it can understand its rights by learning how courts interpreted similar contract
provisions in past lawsuits. This allows businesses to assess their risks, determine their liability, and make rational business
decisions without the expense of litigation.

Administrative Rules and Regulations

Administrative law is the collection of rules and decisions made by agencies to fill in particular details missing from constitutions
and statutes. For example, the Internal Revenue Service (IRS) is the federal agency responsible for collecting national taxes and
administering the Internal Revenue Code enacted by Congress. All businesses and individuals must follow the IRS rules and
regulations about how to report, file, and pay applicable taxes that Congress levies. Congress passes statute defining “what” taxes
need to be paid. The IRS adopts the rules about “how” those taxes are paid.

In the United States, many of the day-to-day regulation of businesses is done by administrative agencies. These agencies are
created by the legislature to implement and enforce a particular statute. Agencies often report to the executive branch, but some are
run by independent commissions. Legislative bodies give agencies the power to create rules and regulations that individuals and
businesses must follow to comply with the statute. For example, the Environmental Protection Agency (EPA) was created to
implement and enforce the Clean Air Act and the Clean Water Act.

Treaties and Conventions

A treaty is a binding agreement between two nations. A convention is a binding agreement among a group of nations. In the US, a
treaty or convention is generally negotiated by the executive branch. To be binding, the US Constitution requires the Senate to
ratify treaties by a two-thirds vote. Once ratified, a treaty becomes part of federal law with the same weight and effect as a statute
passed by the entire Congress. Therefore, treaties and conventions have equal standing as statutes in US law.

Executive Orders

Article 11, Section 1 of the US Constitution gives the president the power to “take care that the laws be faithfully executed.” Under
this power, the president may issue executive orders requiring officials in the executive branch to perform their duties in a
particular manner. State governors have the same authority under state constitutions. Although they are not laws that apply directly
to individuals and businesses, executive orders are important legal documents because they direct the government’s enforcement
efforts.
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Table 1.4.2 Hierarchy of Sources of Law

Priority Source Comment
1 Constitutions Exist at both federal and state levels
. Laws passed by the federal or state
2 (tie) Statutes . P y
legislatures
. . International agreements that have the same
2 (tie) Treaties and Conventions . g
standing as statutes
Court interpretation and application of
4 Judicial Opinions constitutions, statutes, treaties, agency
regulations, and executive orders
Rules and regulations adopted by
5 Agency Regulations administrative agencies at the federal, state,
or local level
Guidance from the president or governor to
6 Executive Orders executive branch officials about how to

perform their duty

This page titled 1.4: Sources of Law is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by Matthew .. Mac
Kelly via source content that was edited to the style and standards of the LibreTexts platform.
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1.5: Concluding Thoughts

Understanding business law is essential to successfully running any type of business because a solid understanding of laws and
regulations helps avoid liability and minimizes risk. In business, it is not enough to conduct business ethically. Knowledge of
business law is essential to successful business practices. Ultimately, business people should be able to recognize legal issues,
minimize liability exposure, and know when to consult an attorney.

Legal systems vary widely in their aims and in the way they resolve disputes. Common law systems are adversarial, use juries and
adhere to precedent. Civil law systems are inquisatorial, do not use juries and do not recognize precedent. All major world religions
have a legal system, although only two nations have a purely national religious system. Many nations have hybrid legal systems
that combine two or more legal systems.

The legal system in the United States is composed of multiple jurisdictions at the local, state and federal levels. Local and state
laws may not conflict with federal laws. Primary sources of law in the United States include constitutional law, statutory law,
common law, administrative law, treaties, and executive orders.

This page titled 1.5: Concluding Thoughts is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by Matthew L.
Mac Kelly via source content that was edited to the style and standards of the LibreTexts platform.
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1.6: Check Your Learning

Ch 1 Review Questions

When you submit this form, it will not automatically collect your details like name
and email address unless you provide it yourself.

Question 1/20

Which of the following is NOT a primary function of law in a nation?

O To keep the peace
() To maintain the status quo
O To promote individual opinions

() To protect minorities

This page titled 1.6: Check Your Learning is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by Matthew L.
Mac Kelly.
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CHAPTER OVERVIEW

Chapter 2: Organization and Functions of the American Court System

@) Learning Objectives

Understand the US court system and how it affects the conduct of businesses.

Understand the three branches of government and how they check and balance each other’s powers.

Describe the dual court system and its three tiers.

Explain how you are protected and governed by different U.S. court systems.

Know which kinds of cases must be heard in federal courts only.

Explain diversity of citizenship jurisdiction and be able to decide whether a case is eligible for diversity jurisdiction in the
federal courts.

Distinguish between trial and appellate courts.

Chapter Outline

2.1: Introduction

2.2: The Courts and Separation of Powers

2.3: The Dual Court System and Judicial Federalism

2.4: Trial and Appellate Court Functions

2.5: Concluding Thoughts

This page titled Chapter 2: Organization and Functions of the American Court System is shared under a CC BY-NC-SA 4.0 license and was
authored, remixed, and/or curated by Matthew L. Mac Kelly via source content that was edited to the style and standards of the LibreTexts
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2.1: Introduction

In the United States, law and government are interdependent. The US Constitution establishes the basic framework of the federal
government and imposes certain limitations on the powers of government. In turn, the various branches of government are
intimately involved in making, enforcing, and interpreting the law. Most law comes from Congress and the state legislatures.
Courts interpret the laws and apply them to cases. We will learn more about the US Constitution's framework in , but we
will begin learning about the American court system by introducing Article I1I of the US Constitution.

Laws are meaningless if they are not enforced. Companies have to make many decisions daily, from product development to
marketing to maintaining growth. These decisions are based on financial considerations and legal requirements. If a company
violates a law, it is often held accountable through litigation in courts.

# Sidebar

Because federal judges are appointed for life, businesses cannot directly influence the actions of the judicial branch. However,
they can do so indirectly by lobbying Congress on laws that it considers and lobbying the president concerning enforcement
priorities. While all states have a comparable three-branch system, in some states [such as Wisconsin], judges obtain office
through partisan elections. In such states, businesses can seek to influence the judicial branch by supporting judges whose
philosophy favors business generally or a particular industry. For these reasons, in choosing whether to litigate in state or
federal court, businesses should consider that federal judges may be more likely to take politically unpopular actions. ~ John
W., Judge

This page titled 2.1: Introduction is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by Matthew L. Mac
Kelly via source content that was edited to the style and standards of the LibreTexts platform.
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2.2: The Courts and Separation of Powers

The Courts and the Constitution

The US Constitution conceived three branches of government and established a separation of powers between the branches, which
is discussed in more detail in . Article T of the Constitution allocated the legislative power to Congress, which is
composed of the House of Representatives and the Senate. Congress makes laws and represents the will of the people. Article 1T of
the Constitution created the executive power in the president and makes the president responsible for enforcing the laws passed by
Congress. Article 111 established the judiciary, which is in charge of applying and interpreting the meaning of the law. The US
Supreme Court is the highest court in the federal judiciary and consists of nine Justices.

3 BRANCHES of U.S. GOVERNMENT | ,

> % constitution

Y (provided a separation of powers) /%

tive Executive Judicial

kes laws) (carries out laws) (evaluates laws)

.

®
“ President b = | = Supreme Court
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i “ Vice President - & E::L‘::al Courts

——
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Figure 2.2.1 The 3 branches of the United States government.

The Constitution is remarkably short in describing the judicial branch. Under the Constitution, there are only two requirements to
becoming a federal judge: nomination by the president and confirmation by the Senate. Article IIT provides: “The judicial power of
the United States, shall be vested in one Supreme Court, and in such inferior courts as the Congress may from time to time ordain
and establish.” The Constitution also guarantees that how judges decide cases does not affect their jobs because they have lifetime
tenure and a salary that cannot be reduced.

Marbury v. Madison: The Power of Judicial Review

Marbury v. Madison (1803) is the most important case in the area of constitutional law (and, arguably, the most important judicial
decision overall). First, Marbury v. Madison was the first time the Supreme Court declared an act of Congress to be
unconstitutional. Second, and more significantly, it ruled that the Constitution granted the judiciary the power of judicial review,
meaning that any federal court has the authority to pronounce whether an act of the president or Congress is constitutional. In doing
so, the Supreme Court decided a case involving the very same controversial issue that is regularly part of today's political
discourse: presidential appointments of Supreme Court Justices along political party and ideological lines. While it may seem like
this issue is a more recent controversySee, e.g., Summers & Rosenthal (2024); Shapiro (2021); United States Senate (n.d.)., "court

packing" has been a political point of contention since as early as 1800.
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Figure 2.2.2 Marbury v. Madison (1803) | Judicial Review Is Established by State Bar of Georgia.
(Learn how to access the transcript.)

In 1800, the presidential election between John Adams and Thomas Jefferson nearly tore the nation apart. John Adams was the
President and his Vice-President, Thomas Jefferson, ran against him. They were both Founding Fathers but were members of
different political parties that had opposing visions for the future of the new nation. The election was bitter, partisan, and divisive.
Jefferson won but wasn’t declared the winner until early in 1801. In the meantime, Adams and other Federalists in Congress
attempted to leave their mark on government by creating a slate of new life-tenured judgeships and appointing Federalists to those
positions. For the judgeships to become effective, official commissions had to be delivered in person to the new judges. At the time
power transitioned from Adams to Jefferson, several commissions had not been delivered, and Jefferson ordered his acting
secretary of state to stop delivering them. When Jefferson came to power, there was not a single federal judge from his Democratic-
Republican Party, and he refused to expand the Federalist influence any further.

One Federalist judge, William Marbury, sued Secretary of State James Madison to deliver his commission. The case was filed in
the Supreme Court, and Chief Justice John Marshall—a Federalist—authored the opinion. At this time, the Supreme Court was
composed of six justices (as opposed to today's nine). Chief Justice Marshall was joined by Justices Paterson, Chase, and
Washington. Justices Cushing and Moore did not participate. The Court ruled against Marbury, declaring that it was the Supreme
Court’s role to decide the meaning of the Constitution (i.e., the doctrine of judicial review).

This page titled 2.2: The Courts and Separation of Powers is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated
by Matthew L. Mac Kelly via source content that was edited to the style and standards of the LibreTexts platform.
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2.3: The Dual Court System and Judicial Federalism

Introduction

There are fifty-six separate legal systems in the United States: the fifty states, the federal government, the District of Columbia, the
military, and three territorial systems. Within each legal system is a complex interplay among executive, legislative, and judicial
branches of government. This division of authority between a federal government and state governments is known as federalism,
which is discussed in more detail in

Before the writing of the U.S. Constitution and the establishment of the permanent national judiciary under Article III, the states
had courts. Each of the thirteen colonies also had its own courts, based on the British common law model. The judiciary today
continues as a dual court system, one system for federal courts and one system for state courts. Generally, both systems have a 3-

(1]

tier hierarchy of courts,""' consisting of trial courts, intermediate appellate courts, and finally, courts of last resort (commonly

referred to as supreme courts), at the top.

Judicial Federalism

U. S. Supreme Court
T ] 1 A
u.s.Courtor s'd‘:’f‘::;fe U. S. Federal Court State Supreme
Military Appeals JF'WIBM Circuit of Appeals Courts
(12 Circuit Courts) 1
U. S. Court of
— International
o Trade
Military State Appeals
Courts U. S. Court of Courts
— Veterans
Appeals I
U. S. Federal District
| Mg G count Local Trial
(94 District Courts) Courts

Figure 2.3.1 Basic structure of the American dual court system. Some states have modified versions of this structure. (
Source)

To complicate matters, the state and federal court systems sometimes intersect and overlap with one another, and no two states
organize their court system exactly alike. Although many states generally parallel the federal system's basic 3-tiered structure, state
court systems are created by the states, so each state system can be structured differently from one state to another, including the
number of courts and their basic hierarchy and jurisdiction. (Section 2.4 provides some examples.)

88 Compare and Contrast

Wisconsin generally parallels the federal system's structure. See this side-by-side
comparison. By contrast, see the New York court system structure.

Regardless of differences among the states, we can summarize the overall three-tiered structure of the dual court model and
consider the relationship that the national and state sides share in relation to the U.S. Supreme Court, as illustrated in Figure 2.3.1.
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Let’s flesh out three important things about Figure 2.3.1. First, note that the three boxes on the right represent the state court
system where most cases in the U.S. occur—e.g., people on trial for murder, rape, robbery, burglary, embezzlement, fraud, civil
lawsuits, and so on. Although cases can go straight through the state court system and on to the US Supreme Court, that is not a
common path. The diagram may be a little deceptive in this sense: The lightly shaded boxes on the right represent a large amount of
work overall, but fewer Supreme Court cases originate from the states than the federal system.

Second, note the diagram’s two boxes in the middle with thick arrows. Most Supreme Court cases come up through the federal
district courts and then through one of the 12 regional federal circuit courts of appeals (i.e., 13 circuits in all). See Figure 2.4.2,
which is a map that illustrates these regions. Eleven of the 12 regions are numbered, and the remaining region is dedicated to the
District of Columbia. The Federal Circuit of Appeals—identified in Figure 2.4.2 as "FED"—is a specialized court of appeals that
handles certain monetary claims against the U.S., international trade disputes, matters involving military veterans being denied
military veteran benefits. Cases involving the military have their own path and are not part of the circuit court system. In all, the
main route to the Supreme Court is depicted with the thick arrows in Figure 2.3.1.

Third, cases handled in state courts can sometimes raise questions that need to be adjudicated in federal courts. If a state defendant
has exhausted their state options, they may seek a writ of habeas corpus from a federal court. (Habeas corpus is Latin for “you
have the body,” and refers to the court ordering state or federal authorities to bring a detained person to the court and show cause
for the detention or incarceration.) The person is hoping the court will release them because of some violation of their federal
rights. For example, the defendant may argue that their Fourth Amendment protections against unreasonable search and seizure

were violated, or perhaps their Fifth and Fourteenth Amendment due process protections were violated.

? Learning Exercise

This site provides an interesting challenge: Look at the different cases presented and decide whether each would be heard in
the state or federal courts. You can check your results at the end.

Although the Supreme Court tends to draw the most public attention, it typically hears fewer than one hundred cases yearly, which
amounts to less than one percent of all appeals made to it.'”! Typically, the Supreme Court only hears cases when (a) other federal
courts around the nation disagree about how to interpret or apply a constitutional principle'”’ or when the question involves a state
court's interpretation or application of federal law (as we will see in the discussion below of Miranda v. Arizona'*). The Supreme
Court can also hear legal disputes between states.

Ultimately, state courts really are the core of the US judicial system. The several hundred thousand cases handled every year in
federal courts pale in comparison to the several million handled by their state counterparts.

Jurisdiction

In simple terms, jurisdiction refers to the legal authority of a court to adjudicate a case, which means that the court with jurisdiction
has the power to issue decisions, judgments, and orders that are legally binding on others regarding certain legal issues and
disputes. There are classes of jurisdiction, but we will focus on two: subject matter jurisdiction and personal jurisdiction. We will
start with subject matter jurisdiction and address personal jurisdiction in the next chapter.

Subject Matter Jurisdiction

State and federal courts hear different types of cases, involving different laws, different law enforcement agencies, and different
judicial systems. The rules of subject matter jurisdiction dictate whether a case is heard in federal or state court.

Table 2.3.1 Jurisdictions of the Courts: State vs. Federal
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State Courts Federal Courts

. . Hear cases that involve a “federal question,” involving the
Hear most day-to-day cases, covering 90 percent of all cases (i.e., o ) ]
. Constitution, federal laws or treaties, or a “federal party” in
both state and federal cases, combined) . ]
which the U.S. government is a party to the case

Hear both civil and criminal matters Hear both civil and criminal matters

Hear cases with a damage claim that exceeds the sum or value of
$75,000 and is between (1) citizens of different states (i.e.,
Help the states retain their own sovereignty in judicial matters "diversity of citizenship"); (2) citizens of a state and citizens of a
over their state laws, distinct from the national government foreign state; (3) citizens of different states and in other parties are

citizens of a foreign state; and (4) a foreign state (as a plaintiff)
and citizens of a state.*

The vast majority of civil lawsuits are filed in state courts, including lawsuits involving state laws such as property, contracts,
probate law, and torts. State laws also involve most criminal cases, and domestic issues such as divorce and child custody. A tort is
a civil wrong other than a breach of contract and include a variety of situations in which people and businesses suffer legal injury.
Some states are friendlier toward torts than others, and the resulting patchwork of tort laws means that companies that do business
across the nation need to know the different standards they are held to based on the state their customers live in. Given the wide
array of subject areas regulated by state law, most businesses deal with state courts.

Federal Subject Matter Jurisdiction: Federal Question and Diversity of Citizenship

Federal court subject matter jurisdiction is generally limited to federal questions. In other words, federal courts hear cases
involving the U.S. Constitution or a federal law. Cases involving the interpretation of treaties to which the United States is a party
are also subject to federal court jurisdiction. Finally, lawsuits between states can be filed directly in the U.S. Supreme Court.

88 Exclusive Federal Subject Matter Jurisdiction

1. Suits between states. Cases in which two or more states are a party.

2. Cases involving ambassadors and other high-ranking public figures. Cases arising
between foreign ambassadors and other high-ranking public officials.

3. Federal crimes. Crimes defined by or mentioned in the US Constitution or those defined
or punished by federal statute. Such crimes include treason against the United States,
piracy, counterfeiting, crimes against the law of nations, and crimes relating to the
federal government’s authority to regulate interstate commerce. However, most crimes
are state matters.

4. Bankruptcy. The statutory procedure, usually triggered by insolvency, by which a person
is relieved of most debts and undergoes a judicially supervised reorganization or
liquidation for the benefit of the person’s creditors.

5. Patent, copyright, and trademark cases

1. Patent. The exclusive right to make, use, or sell an invention for a specified period
(usually seventeen years), granted by the federal government to the inventor if the
device or process is novel, useful, and nonobvious.
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2. Copyright. The body of law relating to a property right in an original work of
authorship (such as a literary, musical, artistic, photographic, or film work) fixed in
any tangible medium of expression, giving the holder the exclusive right to
reproduce, adapt, distribute, perform, and display the work.

3. Trademark. A word, phrase, logo, or other graphic symbol used by a manufacturer or
seller to distinguish its product or products from those of others.

6. Admiralty. The system of laws that has grown out of the practice of admiralty courts:
courts that exercise jurisdiction over all maritime contracts, torts, injuries, and offenses.

7. Antitrust. Federal laws designed to protect trade and commerce from restraining
monopolies, price fixing, and price discrimination.

8. Securities and banking regulation. The body of law protecting the public by regulating
the registration, offering, and trading of securities and the regulation of banking
practices.

9. Other cases specified by federal statute. Any other cases specified by a federal statute
where Congress declares that federal courts will have exclusive jurisdiction.

Sometimes a federal court may hear a case involving state law. These cases are called diversity jurisdiction cases, and they arise if
(1) none of the plaintiffs in a civil case reside in the same state as any of the defendants and (2) the amount claimed by the

plaintiffs exceeds seventy-five thousand dollars. For example, a citizen of New Jersey may sue a citizen of New York over a
contract dispute in federal court. But if both were citizens of New York, the plaintiff would be limited to the state court of New
York. Diversity jurisdiction cases allow one party who feels it may not receive a fair trial where its opponent has a “home court
advantage” to seek a neutral forum to try the case. (Other diversity jurisdiction circumstances are referenced in Table 2.3.1.)

Concurrent Jurisdiction

When a plaintiff takes a case to state court, it will be because state courts typically hear that kind of case (i.e., there is subject
matter jurisdiction). If the plaintiff’s main cause of action comes from a certain state’s constitution, statutes, or court decisions, the
state courts have subject matter jurisdiction over the case. If the plaintiff’s main cause of action is based on federal law (e.g., Title
VII of the Civil Rights Act of 1964), the federal courts have subject matter jurisdiction over the case. But federal courts will also
have subject matter jurisdiction over certain cases that have only a state-based cause of action, such as diversity jurisdiction cases.
And state courts can have subject matter jurisdiction over certain cases that have only a federal-based cause of action. The Supreme
Court has now made clear that state courts have concurrent jurisdiction of any federal cause of action unless Congress has given
exclusive jurisdiction to federal courts.

In short, a case with a federal question can be often be heard in either state or federal court, and a case that meets the diversity
jurisdiction requirements can be heard in state courts or in federal courts.

Whether a case will be heard in a state court or moved to a federal court will depend on the parties. If a plaintiff files a case in state
trial court where concurrent jurisdiction applies, a defendant may (or may not) ask that the case be removed to federal district court.
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Miranda v. Arizona: An lllustration of Subject Matter Jurisdiction Overlap

While we may certainly distinguish between the two sides of a jurisdiction, looking on a case-by-case basis will sometimes
complicate the seemingly clear-cut division between the state and federal sides. It is always possible that issues of federal law may
start in the state courts before they make their way over to the federal side. And any case that starts out at the state and/or local
level on state matters can make it into the federal system on appeal—but only on points that involve a federal law or question, and
usually, only after all avenues of appeal in the state courts have been exhausted.

For example, consider the case Miranda v. Arizona.”' Ernesto Miranda, arrested for kidnapping and rape (state subject matter legal
violations), was convicted in an Arizona state trial court and sentenced to prison after a key piece of evidence—his own signed
confession while being interrogated—was presented at trial. Miranda lost his appeal to the Arizona Supreme Court on the ground
that he failed to expressly request an attorney to be present during his interrogation, despite not being informed of his constitutional
rights to remain silent and to an attorney during interrogation. Because these rights are issues of federal constitutional law, Miranda
appealed to the US Supreme Court to exclude the confession on the grounds that its admission was a violation of his constitutional
rights. By a slim 5-4 margin, the Court ruled in Miranda's favor, holding that the confession had to be excluded from evidence
because the police obtained the confession without informing him of his Fifth Amendment right against self-incrimination and his
Sixth Amendment right to an attorney. In the opinion of the Court, because of the coercive nature ofpohcemterrogatlon, no
confession can be admissible unless a suspect is made aware of his rights and then in turn waives those rights. For this reason,
Miranda’s original conviction was overturned.

Yet the Supreme Court considered only the violation of Miranda’s constitutional rights, but not whether he was guilty of the crimes
with which he was charged. So there were still crimes committed for which Miranda had to face charges. He was therefore retried
in state court in 1967, the second time without the confession as evidence, but was still found guilty based on witness testimony
and other evidence.

Miranda’s story is a good example of the tandem operation of the state and federal court systems. Whether he was guilty of the

crimes was a matter for the state courts, whereas the constitutional questions raised by his trial were a matter for the federal courts.
(6]

The Implications of a Dual Court System

From an individual’s perspective, the dual court system has both benefits and drawbacks. On the plus side, each person has more
than just one court system ready to protect his or her rights. The dual court system provides alternate forums in which to appeal for
assistance, as Ernesto Miranda’s case illustrates. The U.S. Supreme Court found for Miranda an extension of his Fifth Amendment
protections—a constitutional right to remain silent when faced with police questioning. It was a right he could not get solely from
the state courts in Arizona, but one those courts had to honor nonetheless.

The fact that a minority voice like Miranda’s can be heard in court, and that his or her grievance can be resolved in his or her favor
if warranted, says much about the role of the judiciary in a democratic republic. In Miranda’s case, a resolution came from the
federal courts, but it can also come from the state side. In fact, the many differences among the state courts themselves may
enhance an individual’s potential to be heard.

But the existence of the dual court system and variations across the states and nation also mean that there are different courts in
which a person could face charges for a crime or for a violation of another person’s rights. Except for the fact that the U.S.
Constitution binds judges and justices in all the courts, it is state law that governs the authority of state courts, so judicial rulings
about what is legal or illegal may differ from state to state. These differences are particularly pronounced when the laws across the
states and the nation are not the same, as we see with marijuana laws today.
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X Marijuana Laws By State

See this interactive map, which identifies the legal status of marijuana and marijuana byproducts in each state.

There are so many differences in marijuana laws from state to state, and between states and the national government, that a uniform
application of these laws in courts across the nation is impracticable. What is legal in one state may be illegal in another, and state
laws do not cross state borders—but people do. So, someone might legally be in possession in one state and illegally in possession
at the moment they cross state lines. What’s more, a person residing in any of the states is still subject to federal law, regardless of
the state law.

Under federal law, marijuana is still classified as a Schedule I drug,'’! and federal authorities often find themselves pitted against
states that have legalized it. Such differences can lead, somewhat ironically, to arrests and federal criminal charges for people who
have marijuana in states where it is legal, or to federal raids on growers and dispensaries that would otherwise be operating legally
under their state’s law.

Further, just as the laws vary across the states, so do judicial rulings and interpretations. Any given judge may interpret the same
state or federal law differently than another. Accordingly, the creation and application of law is not necessarily uniform across the
country. Also, we are somewhat bound by geography and do not always have the luxury of picking and choosing the venue for a

the location where a case is heard, and (c) potential disparities in the way cases are treated once they get there.

Notes

1. Bureau of International Information Programs, United States Department of State (2004). Outline of the U.S. legal system;
United States Courts. (n.d.). Court role and structure.

. Offices of the United States Attorneys. (n.d.). Introduction to the federal court system. U.S. Department of Justice.
. Offices of the United States Attorneys. (n.d.). Introduction to the federal court system. U.S. Department of Justice.
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. Although Miranda won his case before the US Supreme Court, which established a significant precedent that criminal suspects
must be read their so-called "Miranda warnings" before police questioning while in custody, the victory did not do much for
Miranda himself. After serving prison time, he was stabbed to death in a bar fight in 1976 while out on parole, and due to a lack
of evidence, no one was ever convicted for his death.

7. The federal government treats Schedule I drugs as having the "high[est] potential for abuse ... to create severe psychological
and/or physical dependence." United States Drug Enforcement Administration. (n.d.). Drug scheduling.
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2.4: Trial and Appellate Court Functions

As demonstrated earlier in Figure 2.3.1, the federal and state court systems include a hierarchy of courts. Now, we will explore

their functions within those structures.

Trial Courts

The principal purpose of a trial court is to hear evidence and decide what happened in a case when the parties disagree on
particular facts. In other words, a trial court makes findings of fact (e.g., determining whether someone committed a crime or
violated the terms of a contract). At trial, witnesses arecalledand their testimonies are recorded in a trial record for future
reference. Although there are some exceptions, juries typically are responsible for making findings of fact, while judges decide

questlons of law. Also, the parties can agree to have a judge serve as the finder of fact 1nstead of a jury. A losing party is entitled to

appeal the case to an appellate court, discussed below.

In the federal court system, cases are filed in the US District Court, which is a federal trial court. There are 94 judicial districts in
the nation (i.e., 94 federal trial courts) named for their geographic locations. Some states with smaller populations have only one
judicial district (e.g., North Dakota and Montana), while more populated states have multiple judicial districts (e.g., Wisconsin and
Texas). See Figure 2.4.1. The US Department of Justice represents the federal government in federal court in both civil and

criminal cases, dividing its US Attorneys among the 94 judicial districts.
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Figure 2.4.1 Geographic boundaries of the United States Courts of Appeals and United States District (Trial) Courts.
(Source)

Depending on the state court system, trial courts are known most commonly by names such as circuit court, superior court, or
district court, but so can intermediate appellate courts. Wisconsin refers to its trial courts as circuit courts. Wisconsin
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has 72 counties with circuit courts, which is analogous to the 94 judicial districts in the federal system.

DISTRICT 11

DISTRICT 1

Figure 2.4.2 Geographic boundaries of the Wisconsin Courts of Appeals and Wisconsin Circuit (Trial) Courts. (Source)

Intermediate Appellate Courts

Intermediate appellate courts—typically referred to simply as appellate courts—review the decisions of trial courts, normally to
determine whether the parties received a fair trial or whether the trial judge (1) applied the appropriate law or (2) interpreted the
law appropriately. Thus, these courts address questions of law. Because the job of appellate courts is to interpret the law and

X Legal Lingo

A common problem with learning languages is that, frequently, different words mean or describe the same thing. For example,
"bathroom," "restroom," washroom," and "lavatory" all refer to the same thing. Depending on the area of the United States,
someone might refer to a carbonated beverage as "soda," "pop," or "Coke." "Water fountain" commons refers to a "drinking

fountain," and Wisconsin residents have a history of referring to drinking fountains as a Bubblers.)

The same nuances exist in the legal world. In the context of courts, "court of appeals" and "appellate court" both refer to
an intermediate court of appeals. But despite the fact that the US Supreme Court and state courts of last resort actually are

appellate courts, people do not refer to them as "appellate courts."

By contrast, it is reasonable to infer that a supreme court is at the top of the hierarchy, thus a court of last resort. Yet, New York
refers to its court of last resort as its "court of appeals."”

A federal trial court is called a "district court," but a trial court in Wisconsin is called a "circuit court." A federal appellate court
is called a "circuit court," but an appellate court in Wisconsin is called a "district court."

While we are on the topic of trial courts, what do you think a trial court in New York is called?

Answer

That's right: a supreme court. (If you already knew this, maybe you have watched Law and Order.) Now, you can amaze
your friends and family with a "did you know . . .?" fun fact. (It is also possible that you will receive this reaction.)

Figures 2.4.1 (federal) and 2.4.2 (Wisconsin) demonstrate which appellate courts hear cases from which trial courts. Whether in the
federal or state court system, each appellate court is responsible for hearing cases from a particular region. For example, if a party
appealed the outcome of a federal case in the Western District of Wisconsin (the federal trial court located in Madison, Wisconsin),
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the US Court of Appeals for the Seventh Circuit (located in Chicago, Illinois) would hear the appeal. In a Wisconsin state case, an
appeal from the Ozaukee County Circuit Court (a state trial court located in Port Washington, Wisconsin) would be heard by the
Wisconsin Court of Appeals for the Second District (located in Waukesha, Wisconsin).

A final note about intermediate appellate courts is that they must hear any appeal made to them. Appeals to these courts are called
appeals as of right, which is different than appeals to courts of last resort.

Courts of Last Resort

As discussed in Section 2.3, a party losing an appeal at the federal appellate court level may ask the US Supreme Court to hear its
case, and this is true at the state level. However, appeals to courts of last resort are discretionary appeals, so they can select which

cases to hear, which usually includes cases in which the multiple federal circuit courts arrive at different conclusions about the
same legal issue, cases that the Court believes have substantial national importance, and cases that present federal legal issues it has
never before addressed.

The US Supreme Court agrees to hear very few cases. Each Supreme Court term, the Court receives 7,000-8,000 petitions for
review, and it hears only about 80 cases (approximately one percent). State supreme courts tend to agree to hear a greater
proportion. For instance, the Wisconsin Supreme Court hears approximately 10% of the appeals made.
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2.5: Concluding Thoughts

The US Constitution establishes the three branches of the federal government and gives them the ability to check each other’s
authority. The Judicial branch oversees the actions of the Executive and Legislative branches through judicial review to ensure that
they do not violate the Constitution. While not perfect, the US federalist system was designed to restrain governmental power and
to prevent the rise of an authoritarian regime.

The Judicial Branch is the only unelected branch of government. Marbury v. Madison established the doctrine of judicial review,
which allows courts to determine the final validity of laws as well as the meaning of the Constitution. The president can check the
judiciary through appointments and the pardon power. Congress can check the judiciary through confirming judges, administrative
control of court calendars and funds, and legislation about the types of cases a court can hear.

There are fifty-six separate legal systems in the United States. Subject matter jurisdiction is the authority of a court to hear a case
based on the type of dispute. State law claims are generally heard in state courts, while federal question cases are generally heard in
federal court. Federal courts may hear state law claims under diversity jurisdiction. Federal cases are filed in a US District Court
and appealed to a US Circuit Court of Appeals. State cases are typically filed in a trial court and appealed to an intermediate court
of appeals.

This page titled 2.5: Concluding Thoughts is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by Matthew L.
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CHAPTER OVERVIEW

Chapter 3: Litigation

@b Learning Objectives

o Identify the parties involved in litigation.

o Explain the requirement of standing.

o Explain the concept of personal jurisdiction and distinguish it from subject matter jurisdiction.
o Explain how courts can obtain personal jurisdiction over a defendant.

o Understand the roles and types of juries.

o Follow a trial from opening statements to closing arguments.

Chapter Outline

3.1: Introduction
3.2: The Parties, Attorneys, and Jury
3.3: Standing

3.4: Jurisdiction and Venue
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3.1: Introduction

Litigation provides an opportunity for each side in a dispute to tell their story to an impartial jury or judge to decide who wins.
Business professionals have a responsibility to their company and stakeholders to avoid legal liability. Acting ethically helps
achieve this goal. Agreeing to mediation or arbitration may help businesses avoid court. However, litigation may be the only
dispute-resolution mechanism available or the one that is best for the situation.

&I Sidebar

Litigation is like any other business effort: you are trying to get someone to see things your
way. The best way to do that is to be likable and persuasive to the judge, other lawyers, and
the jury. Construct your theory of the case early on. Meet your deadlines. Maintain a strict
ethical standard in your professional life. Work hard to explore both sides of the case, and
develop a short and compelling statement about why your side should prevail. If you do all
that, you will make it easy for others to want to find in your favor. Why does this work?
Because as humans, we want good to prevail. Be good. ~Valerie M., magistrate

Let's get started by identifying the individuals involved in litigation.

This page titled 3.1: Introduction is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by Matthew [.. Mac
Kelly via source content that was edited to the style and standards of the LibreTexts platform.
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3.2: The Parties, Attorneys, and Jury

The Parties

The litigation system relies on parties to bring forth and defend their respective claims. The party that begins a civil lawsuit is
called the plaintiff. The plaintiff sues the defendant to recover damages for, or to stop, a legal wrong. In a criminal trial, the party
that initiates litigation is the prosecution, representing the people within a state or federal government. In a criminal trial the
accused wrongdoer is also called the defendant.

Cases may involve multiple plaintiffs and multiple defendants. Civil procedure encourages parties to bring their complaints against
each other at once. All parties, and every possible claim (each claim is a separate violation of law) arising out of a single incident
or series of related incidents, should be identified and raised in a lawsuit.

Except in some small claims courts, parties may hire attorneys to represent them. Individuals who represent themselves are called
pro se litigants. The complexities of litigation require knowledge and objectivity to succeed. Courts hold pro se litigants to the
same standards as they do attorneys. Therefore, a pro se litigant is expected to understand and follow all the rules of the court and
applicable laws.

Attorneys

In the United States, law school is a graduate-level program that usually takes three years to complete. Law school graduates earn a
Juris Doctorate degree, or JD. Graduates then take the bar exam in the state where they wish to practice. If they pass the exam and
background check, they can apply to be licensed in that state. Because the practice of law in the United States varies widely by
jurisdiction, attorneys are only permitted to practice in jurisdictions where they are licensed.

Attorneys are bound by a professional code of ethics that is overseen by the supreme court of the state where they are licensed. One
of the most important rules of professional responsibility is the obligation to keep a client’s secrets. The communications between a
client and his or her attorney are absolutely confidential under the attorney-client privilege doctrine. The privilege belongs to the
client, and the attorney is not permitted to reveal any of these communications without the client’s consent. A narrow exception
exists for clients who tell their attorneys they intend to harm others or themselves. Attorneys must avoid violating the privilege
because it exists for the client’s benefit. Someone who cannot communicate with his or her attorney freely is unable to help the
attorney prepare the best possible case.

In spite of an attorney’s professional obligations to his or her client, it’s important to remember that ultimately an attorney’s first
duty is to the administration of justice. The requirements for attorneys to be civil, honest, and fair are written to ensure that
attorneys represent the very best aspects of the judicial system. For example, a client admits to his attorney that he is guilty of a
crime. The client then wants to testify under oath that he is innocent. Although an attorney cannot reveal what her client has told
her, the attorney is prohibited from knowingly suborning perjury. The attorney must either convince the client to not testify or
withdraw from the case.

An attorney owes her client zealous advocacy, but her zeal must be constrained within the bounds placed on her as an officer of the
Court and under the Court’s rules. Attorneys cannot assert legal claims or arguments that are not well-founded under existing law
or through the modification or expansion of law. Attorneys are also prohibited from using the courts for a purpose unrelated to the
resolution of a legitimate legal cause of action.

The Jury

In the US legal system, the jury has a very special role of citizen participation in the administration of justice. As the trier of fact,
the jury has the duty of determining the truth in any given situation: who said and did what, why, and when. The litigation system is
a process in which each side gets to present its case to a group of unbiased citizens, and then ask them to decide who wins the case.

There are two types of juries. A grand jury is a group of citizens convened by the prosecution in serious criminal cases to
determine (1) whether probable cause exists to believe that a crime has occurred, and (2) whether it’s more likely than not that the
defendant committed the crime. If the grand jury decides probable cause exists, then the government may bring criminal charges
against the defendant. The grand jury prevents prosecutors from abusing their powers of arrest and indictment. The grand jury
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requirement exists at the federal level and in most states. A grand jury typically meets for an extended period of time and hears
several different cases.

The grand jury does not determine guilt or innocence. A petit jury does that. This jury is impaneled for a specific trial. During the
trial, members of the jury listen to the evidence presented and then deliberate as a group on the facts of the case. They then apply
the law, as instructed by the judge, to the facts. There are typically twelve members in a petit jury in criminal trials and from six to
twelve members in civil trials. In a criminal trial, a jury must arrive at a unanimous verdict to convict a defendant of the crimes
charged.

The jury system is incredibly important because ordinary citizens adjudicate all sorts of disputes. There are problems with
administering this system, however.

Both grand and petit juries are drawn from citizen voter and driver license rolls. In high-profile cases, it may be difficult to find
citizens who have not heard about the case or who can be impartial. Another problem arises from the burdens placed on jurors’
personal lives through their service. While most states have laws that prevent an employer from firing a worker or taking any
negative action against workers on jury duty, there is no legal requirement that an employer continue to pay a worker on jury duty.
Some citizens, such as those who are self-employed, risk losing personal income by serving on juries.

Another potential problem arises in the composition of the jury. To provide a fair jury, courts attempt to draw from a cross-section
of society to reflect the diversity of the surrounding community. Local court rules typically allow judges to excuse potential jurors
for hardship or extreme inconvenience. The only professions that are automatically exempt are active-duty military members,
police officers, firefighters, and public officers. In spite of these administrative problems, the jury system remains a cornerstone of
the US legal system.

This page titled 3.2: The Parties, Attorneys, and Jury is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by
Matthew L. Mac Kelly via source content that was edited to the style and standards of the LibreTexts platform.
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3.3: Standing

Introduction

Article 11T of the US Constitution grants the judiciary the power to hear “cases” and “controversies,” meaning that a dispute must

be appropriate for judicial determination. This requirement means that a plaintiff must have standing as a prerequisite for a court to
hear the case. This is a procedural legal issue, and it requires the case to be brought at the right time, or the court will dismiss the
case. In other words, the dispute must be ripe for adjudication (i.e., the facts of the dispute are not hypothetical, and the factual
circumstances have advanced sufficiently beyond mere possibilities of legally recognized harm.) On the other end of the spectrum,
if the case is brought too late, the case is moot, which also deprives a plaintiff of standing.

v/ Example 3.3.1

Ripeness. Assume that a state is debating whether to pass a law that would require thirty hours of financial management
classes before anyone is allowed to form a company. Sally wishes to form a company and hears about the debate. Sally doesn’t
want to take thirty hours of classes and decides to sue the state, claiming that the law is unconstitutional. The lawsuit would be
dismissed because the law hasn't yet been passed and thus is not ripe for adjudication.

v/ Example 3.3.2

Mootness. Referring to Example 3.3.1, assume that the state passed the law, and then Sally filed her lawsuit. However, while
her lawsuit was pending, the state repealed the law. The court would dismiss the lawsuit because any decision about whether
the law was constitutional would be pointless, which makes the case moot.

Plaintiffs must establish that they have standing when they file their lawsuit. Generally, the plaintiff must allege that they have a
genuine stake in the case's outcome because:

1. they have personally suffered a harm that is actual, concrete and particularized;

2. the harm is fairly traceable to the defendant's unlawful actions; and

3. if the plaintiff receives a favorable decision, the court has the ability to provide redress (i.e., the court has the ability to do
something about it, such as ordering compensation). "/

Actual and Concrete Harm

Actual and concrete harm is a harm that is not hypothetical or abstract.'”/

v Example 3.3.3

Mary regularly plays VR games. A company releases a new virtual reality (VR) game. During the game, players are exposed to
various flashing and flickers lights and rapidly alternating colors that can cause people with photosensitive epilepsy to
experience adverse effects, such as seizures. The game included a warning: "Discretion is advised: This content contains
sequences of flashing lights that may trigger discomfort or seizures in individuals with certain sensitivities."

Mary has photosensitive epilepsy but purchased and played the game anyway. During the gameplay, Mary experienced severe
epileptic seizures. She provides medical documentation from her neurologist, showing that her condition has worsened since
playing the game, including increased frequency and severity of seizures. Since playing the game, Mary also has not been able
to work regularly and has had to seek psychological care and additional neurological treatment.

In this example, Mary can meet the harm requirement for standing. She can allege that she suffered actual and concrete injuries
in the form of physical and psychological harm, lost wages, and increased healthcare expenses.

45 Case in Point
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In the 1982 U.S. Supreme Court case of Valley Forge Christian College v.
Americans United for Separation of Church and State, Inc., the federal government
had transferred ownership of a former military hospital, appraised at $577,500, to a
church-related college at no cost.

The respondent organization and some of its employees brought suit, alleging this
appropriation of taxpayer dollars violated the Establishment Clause of the

by contravening the principle of the "separation of church and
State." However, the Court did not determine whether the property transfer violated
the First Amendment because mere grievances and the "psychological
consequence presumably produced by observation of conduct with which one
disagrees" is not an actual harm and concrete harm.

Particularized Harm
A particularized harm is a harm that specifically has affected the plaintiff individually and personally, not some other party or an

entire population.

v/ Example 3.3.4

A consumer files a lawsuit against a car manufacturer, claiming that a recalled vehicle model is defective and dangerous.
However, the consumer never owned, leased, or even drove that model. Because they have not personally suffered any harm or
financial loss, the court will dismiss the case for failing to have a particularized harm.

;5 Case in Point

In  Gill v. Whitford, after the Wisconsin Legislature passed a statewide
redistricting law, and a group of 12 Democrat voters filed suit, claiming that the
law's partisan gerrymandering was unconstitutional. The petitioners claimed that
the law harmed Wisconsin Democrats by diluting votes of Democratic constituents,
thus impeding the ability to elect Democrats to the legislature. However, the 12
petitioners could not demonstrate that the "dilution of votes" statewide harmed
their individual voting interests in their particular voting district. Consequently, the
U.S. Supreme Court held that the petitioners did not meet the particularized harm

requirement.

Causation
The plaintiff must articulate that the alleged harm is fairly traceable to the defendant's wrongful conduct. The causal connection
between the defendant's conduct and the harm must be demonstrable, not speculation or conjecture.
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v/ Example 3.3.5

John lives on a beachfront property in a town on the southeastern coast of the U.S., and nearby is a beachfront hotel. There is a

lot of construction going on up and down the coastline. Over the last few years, John has noticed the beach on his property
eroding. John sues the hotel, claiming that the hotel's construction and other activities are causing his property to
erode. Although John has evidence of harm (his eroding land), it is too speculative to trace his harm to the hotel's conduct
because so many other factors may be directly related to his harm, such as natural movement of the waves, rising sea levels,
and construction projects unrelated to the hotel.

/‘ Case in Point

Murthy v. Missouri involved the states of Missouri and Louisiana, and five social
media users, suing several federal Executive Branch officials and agencies,
claiming that the officials and agencies violated the First Amendment by pressuring
social media platforms to suppress protected speech. During the 2020 election
season and the COVID-19 pandemic, social media platforms announced that they
would enforce their pre-existing content moderation policies against users who
posted false and misleading content. For example, various platforms deleted posts
that is considered false, including posts related to purported treatments, cures, and
the utility of social distancing and masks.

Also during this time, government officials interacted with social media platforms
about their efforts to suppress vaccine misinformation out of concern for public
health. Also, agencies—including the FBl—communicated with platforms about
concerns about election-related misinformed posted by social media users. The
plaintiffs contended that the government's involvement unconstitutionally interfered
with their free speech rights and wanted a court injunction to cease the
government's alleged interference.

The Supreme Court ruled that the plaintiffs failed to demonstrate that if their speech had
been suppressed, they could not establish whether it was fairly traceable to the government
officials and agencies that they sued, as opposed to the social media platforms, which were
already moderating content.

Redressability

In addition to the requirements discussed above, the plaintiff's must show that if the court would find in favor of the plaintiff, the
plaintiff's requested remedy would redress the alleged harm. For example, if the plaintiff requests that the court issue an injunction
against the defendant's conduct, an injunction would remedy or prevent future harm.
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v/ Example 3.3.6

Sally lives in an area of the U.S. that has increasingly suffered from severe droughts and wildfires related to global climate
change. Sally sues the U.S. government, alleging that the U.S.'s foreign aid policies to other countries have worsened climate
change, leading to the droughts and wildfires. Even if the court issues an injunction to cease the foreign aid, the injunction
would have little to no impact on climate change in Sally's region because of the complex, global factors affecting the climate
that are beyond the government's control.

;5 Cases in Point

Newdow v. Roberts

Michael Newdow (and other individuals, collectively referred to as "Newdow")
intended to attend or otherwise view the January 20, 2009 presidential inauguration
ceremony of Barack Obama. Meanwhile, leading up the inauguration, various
entities were preparing for the inaugural ceremony and related activities (e.g.,
military services, equipment, security, etc.). Federal statues authorize this
organization and planning, however, none of these laws require it. In fact, no law
requires an inaugural ceremony to take place at all; it is a matter of tradition. The
President-elect has the discretion to proceed with a ceremony and to choose what
to include in the ceremony.

Here, the preparations included arranging for two ministers to lead prayers and for
the Chief Justice of the United States, John Roberts, to administer the oath of
office, which customarily ends with the phrase, "So help me
God." However, Newdow filed suit against Chief Justice Roberts and a multitude of
individuals and entities involved in organizing and administering the ceremony,
requesting the court to issue an injunction to prohibit ceremonial prayers and the
reference to God during the oath office, both for this and future
inaugurations. Newdow claimed that the religious aspects of the ceremony violated
the Establishment Clause of the

Among the legal issues the D.C. Circuit Court of Appeals decided was that
Newdow did not standing because an injunction would not have redressed the
purported constitutional injury. If a President-elect wishes to proceed with these
ceremonial rituals, then the law permits them; the law neither requires them nor
prohibits them, including whether the Chief Justice is the individual to administers
the oath of office. An injunction against the defendants would only prevent those
individuals carrying out ceremonial plans and rituals; it would not prevent anyone
else, for example, from issuing the oath of office or saying prayers. Therefore, the
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requested injunction would not redress any alleged harm. Consequently, Newdow
did not have standing.

Allen v. Wright

The issue in this case was whether parents of Black students had standing to
challenge the IRS’s tax-exempt status for discriminatory private schools. At the
time, the the Internal Revenue Code included guidelines and procedures for
determining when a school's practices were deemed "racially nondiscriminatory,”
and if a school failed to meet these standards and procedures, the IRS
would deny tax-exempt status to the school.

The parents of Black children who were attending public schools in seven States in school
districts undergoing desegregation brought a nationwide class action in Federal District
Court against government officials, alleging that the IRS standards and procedures were
insufficient, allowing various private schools continuing to receive tax-exempt statute
despite engaging in discriminatory practices. The parents' argued that this encouraged White
children to leave the public schools and instead attend discriminatory private schools,
harming Black children's opportunity to receive an education in desegregated public
schools.

Notably, the parents did not allege that their children had ever applied or would ever apply
for admission to any private school. Thus, it was merely speculative that the alleged harm—
education in a desegregated school—would be fairly traceable to the IRS unlawfully
granting tax-exempt status to discriminatory private schools (see , above).

The Court also held that the parents could not establish that a favorable decision would
redress the alleged harm. If the IRS did revoke tax exemptions to the discriminatory
schools, there was no guarantee that private schools would stop discriminating or
that racial integration in the public schools would improve (particularly with respect
to the schools in the parents' respective school districts).

! Remember

It is important to remember that whether standing exists does not depend on whether the
plaintiff ultimately will produce sufficient evidence to prove their case. The court
determines standing based on whether the allegations in the complaint, if proven, would
make the case sufficient for adjudication.
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Notes
1. Library of Congress. (n.d.). Overview of standing. Constitution Annotated. <
2. Library of Congress. (n.d.). Concrete injury. Constitution Annotated. <

3. Library of Congress. (n.d.). Particularized injury. Constitution Annotated. <

This page titled 3.3: Standing is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by Matthew [.. Mac Kelly
via source content that was edited to the style and standards of the LibreTexts platform.
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3.4: Jurisdiction and Venue

Jurisdiction

As noted in Chapter 2, for a court to adjudicate a case, in addition to the plaintiff having standing, the court must have jurisdiction:
both subject matter jurisdiction and personal jurisdiction. The court must dismiss a case if it lacks either form of
jurisdiction. Review Chapter 2 for a refresher on subject matter jurisdiction. Personal jurisdiction, relates to the authority of a
court over a particular defendant.

Specifically, personal jurisdiction relates to the power of the court to compel a defendant to appear before that court and be subject
to its judgment. First, states—and thus their courts—inherently have personal jurisdiction over its residents, regardless of whether
the resident is a natural person, business entity (for profit or not-for-profit), or political body.

Second, personal jurisdiction is an additional concern for those to travel out of state and/or engage in interstate or international
commerce. For example, a state may also exercise personal jurisdiction over nonresident defendants under various circumstances.
The implication for individuals and businesses is that—depending on the circumstances—a court in one state may compel a
defendant from a different state to appear before it and subject the nonresident defendant to its judgment.

A court can have personal jurisdiction over a defendant in multiple ways. First, a court has personal jurisdiction over the residents
of that state. Second, a defendant can consent to personal jurisdiction. In a business context, this frequently occurs when a contract
contains a clause in which the parties agree to a particular court having jurisdiction. For example, a contract might include language
such as this:

Any dispute arising under or related to this Agreement shall be resolved exclusively in the
state courts of Wisconsin, and each party hereby consents to the personal jurisdiction in
Wisconsin, thus waiving any objection to personal jurisdiction or any claim that such
venue is inconvenient.

Third, a court obtains personal jurisdiction over a defendant if they are served with process while the defendant is physically in the
state (i.e., the summons and complaint) or otherwise waives the right to service of process. Service of process is the procedure by
which a defendant is notified that it is being sued. Service of process typically requires a copy of the notice to appear before a court
to be personally delivered to the defendant or the defendant’s agent. In the case of businesses, service of process is usually
delivering a copy of the notice to appear to their registered agent. Service can be more challenging with individuals.

Fourth, most states have a long-arm statute that establishes a procedure by which out-of-state defendants can be required to
appear before a court. These statute provide for how service of process occurs.

AR Long-Arm Statute

See Wisconsin's long-arm statute here: Wis. Stat. § 801.05

Because a court is a government entity, it has constitutional limitations on its authority, which includes prohibiting courts from
arbitrarily (a) subjecting others to its state's laws and (b) compelling a nonresident to travel from one state to another to defendant
themselves. In short, compelling someone to appear before a court and be subject to its judgment must be reasonable such that it
would "not offend traditional notions of fair play and substantial justice."''' Based on this principle, procedural laws exist to
establish when a party may be subjected to another state's jurisdiction.

Personal jurisdiction requires litigants to have some form of "minimum contacts" with the state where the case is filed. Personal
jurisdiction seeks to avoid litigation in a particular court , even if the case has merit.

Obtaining personal jurisdiction over the defendant requires some connection between the defendant and the state where the court is
located. Businesses that incorporate, have a physical location, or do business in a state create personal jurisdiction through their
actions within the state. Owning property in a state also creates personal jurisdiction.
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Rswagen v. Woodsen,' ' Kay and Harry Robinson had purchased a new
Audi in New York from Seaway Volkswagen, a local car dealer, and they left New York for
their new home in Arizona. But as they passed through Oklahoma, another car struck their
Audi in the rear, causing a fire which severely burned Kay and her two children. They had
not yet reached Arizona, so since the accident occurred in Oklahoma, the Robinsons filed a
products liability lawsuit in an Oklahoma state court; the defendants were Seaway
Volkswagen, the dealer's regional distributor, World-Wide Volkswagen, and

two other defendants.

Seaway was incorporated and had its principal place of business in New York, and World-
Wide was incorporated and had its business office in New York. World-Wide had distributor
contracts with car dealers in New York, New Jersey, and Connecticut. Other than this car
accident, there was no evidence of Seaway or Wold-Wide having engaged in any activity in
Oklahoma. There was no evidence that they regularly sold cars to Oklahoma residents, or
that they indirectly, through others, served or sought to serve the Oklahoma market.

They did not close sales or perform services there, and they did not solicit business

there, either through salespersons or through advertising reasonably calculated to reach
Oklahoma.

Given the evidence, it would not have been reasonably foreseeable that cars sold by Seaway
or World-Wide would travel to and might cause injury in Oklahoma. As opposed to mere
foreseeability, to determine whether allowing Oklahoma to exercise personal jurisdiction
would satisfy constitutional due process, the foreseeability is based on whether the
defendant's conduct and connection with the forum are such that he should
reasonably anticipate being haled into court there. In this case, Seaway's and World-
Wide's lack of activity or connections with Oklahoma was such that they could not
reasonably anticipate being haled into court in Oklahoma. Thus, allowing Oklahoma to
have personal jurisdiction would violate due process (i.e., Oklahoma did not have personal
jurisdiction over Seaway or World-Wide).

Basis of Personal Jurisdiction Description
Consent e A business or individual agrees to the jurisdiction of the court
Residence e A business or individual resides in the state

e The defendant is served a summons and complaint within the
state

Service of Process

e Aresident business or individual was involved in an incident in

e . another state; or

Long-arm Jurisdiction (via a long-arm statute) ) . R ) .
¢ A non-resident business or individual was involved in an

incident within the state

https://biz.libretexts.org/@go/page/128839


https://libretexts.org/
https://creativecommons.org/licenses/by-nc-sa/4.0/
https://biz.libretexts.org/@go/page/128839?pdf

LibreTexts"

Venue

Venue is the proper geographic location of the court to hear a case because the place has some connection with the events that give
rise to the lawsuit. While multiple courts may have subject matter and personal jurisdiction over a dispute, only a few may be the
proper venue. For example, by doing business in Colorado a company is subject to the jurisdiction of Colorado courts. However,
the court in the county where the plaintiff was injured or where the business maintains an office would be the proper court to hear
the dispute.

5. Jurisdiction and Choice of Law Combined
"This Agreement shall be governed by and construed in accordance with the laws of the State of [State], without regard to its
conflict of laws principles. ."

Notes

1. International Shoe Co. v. Washington, 326 U.S. 310 (1945). <

2. 444 U.S. 286 (1980). This case is also sometimes referred to as Robinson v. Audi. <
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CHAPTER OVERVIEW

Chapter 4: Alternative Dispute Resolution

4b Learning Objectives

e Understand alternative dispute resolution (ADR) methods.
o Learn the benefits and drawbacks of different methods of dispute resolution.

Chapter Outline
4.1: Introduction
4.2: Negotiation
4.3: Mediation
4.4: Arbitration
4.5: Concluding Thoughts

This page titled Chapter 4: Alternative Dispute Resolution is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated
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4.1: Introduction

Imagine that someone has a legal claim against a supplier, employer, or a business where he or she is a customer. What will
happen? They probably don’t want to immediately initiate litigation because litigation is very expensive and time consuming.
Besides, they may want to continue doing business with the supplier, employer, or business. Perhaps the matter is of a private
nature, and they do not want to engage in a public process to determine the outcome. They would like the dispute to be resolved,
but do not want to engage in a public, time-consuming, expensive process like litigation to do it.

A common method of dispute resolution that avoids many of the challenges associated with litigation is alternative dispute
resolution. Alternative dispute resolution (ADR) encompasses many different methods of resolving disputes outside of the
judicial process. Some ADR methods vest power to resolve the dispute in a neutral third party, while other strategies vest that
power in the parties themselves.

Figure 4.1 Alternative Dispute Resolution Continuum

ADR Continuum

Negotiation Arbitration

. Mediation Litigation Third
Parties Party
Decide Decides

Qutcome Qutcome

Parties Keep Parties Give
Control Over Up Control
Process Over Process

The most common methods of ADR are negotiation, mediation, and arbitration. ADR is often used to resolve disputes among
businesses, employers and employees, and businesses and consumers.

ADR methods are used outside of the courtroom, but participation in ADR has important legal consequences. For instance, parties
that have agreed by contract to be subject to binding arbitration give up their constitutional right to go to court. The Federal
Arbitration Act (FAA) is a federal statute that requires parties to participate in arbitration when they have agreed by contract to do
so, even in state court matters. The FAA preempts state power to create a judicial forum for disputes arising under contracts with
mandatory arbitration clauses. The FAA encompasses transactions within the broadest permissible exercise of congressional power
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under the Commerce Clause in the US Constitution. This means that the FAA requires mandatory arbitration clauses to be
enforceable for virtually any transaction involving interstate commerce, which is very broadly construed. This is an example of
federal preemption exercised through the Supremacy Clause in the US Constitution.

Counselor’s Corner “Alternative dispute resolution.” The term suggests that litigation is the primary means of dispute resolution
and that mediation, arbitration, and other means are “alternatives.” But, actually, negotiation is the primary means of dispute
resolution and the others are the alternative means—with litigation being the last (legal) alternative. In negotiation and mediation,
the participants make decisions based on their values and predispositions, needs, criteria for satisfying those needs, pertinent
information they are aware of, and available ways to satisfy their needs. Negotiation is the most used means of resolving disputes.
It is an invaluable life skill. Don’t wing it—learn how to do it well. ~Russell C., judge

This page titled 4.1: Introduction is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by Matthew L. Mac
Kelly.
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4.2: Negotiation

Imagine that Han is a tent manufacturer. Han’s supplier of tent fabric routinely supplies him with appropriate water-resistant fabric
to construct tents, so that he can make and sell them. After many years of a good working relationship, Han’s fabric supplier
delivered nonconforming goods. Specifically, the fabric delivered was not water-resistant, despite the need for water-resistant fabric
to make tents. However, when Han notified the supplier of the problem, the supplier denied that the fabric was nonconforming to
his order. Han refused to pay for the goods. The fabric supplier insisted on payment before future delivery of any additional fabric.
Without water-resistant fabric, Han cannot continue to make tents.

This is an example of a business to business dispute. Despite the problem, Han wants to continue working with this supplier, since
they have a good, long-standing relationship. This problem seems to be a “hiccup” in the regular business relationship so they want
to resolve this dispute quickly and without hard feelings. It is very unlikely that Han will immediately hire an attorney to file a
formal complaint against his supplier. However, that does not change the fact that there is a dispute that needs to be resolved.

One of the first strategies that Han and his supplier are likely to use is negotiation. Negotiation is a method of alternative dispute
resolution in which the parties retain power to resolve their dispute. No outside party is vested with decision-making power.
Negotiation requires the parties to define the conflict and agree to an outcome. Often, this can take the form of a compromise. Note
that a compromise does not mean that anyone “loses.” If both parties are satisfied with the result of the negotiation and the business
relationship can continue moving forward, then both parties will likely consider the settlement a “win.”

Benefits to negotiation as a method of ADR include its potential for a speedy resolution, the inexpensive nature of participation,
and the fact that parties participate voluntarily. Drawbacks include the fact that there are no set rules, and either party may bargain
badly or even unethically. In a negotiation, there is no neutral third party to ensure that rules are followed, that the negotiation
strategy is fair, or that the overall outcome is sound. Moreover, any party can walk away whenever it wishes. There is no guarantee
of resolution through this method. The result may not be “win-win” or “win-lose,” but no resolution at all.

In addition, the parties may not have equal bargaining power. If Han’s business and the supplier are both dependent on each other
for roughly equal portions of their businesses, then they are most likely relatively equal with respect to bargaining power. However,
if Han has a small business but his supplier has a large business, then negotiation is potentially unbalanced, since one party has a
much more powerful bargaining position than the other. For example, if Han needs that particular type of fabric, which is only
available from one supplier. But the supplier does not need Han’s business because he do not provide a significant amount of its
profit. This would be an example of unequal bargaining power.

4.2: Negotiation is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by LibreTexts.
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4.3: Mediation

Mediation is a method of ADR in which parties work to form a mutually acceptable agreement to resolve their dispute with the
help of a neutral third party. Like negotiation, parties in mediation do not vest authority in a third party to decide the dispute.
Instead, this authority remains with the parties themselves, who are free to end mediation if it is not working. Often, when parties
end mediation, they pursue another form of ADR, such as arbitration, or they choose to litigate their claims in court. Like
negotiation, mediation seeks a “win-win” outcome for the parties involved. Additionally, mediation is confidential, which may be
attractive to people who wish to avoid the public nature of litigation. Discussions during a mediation are not admissible as evidence
if the parties proceed to litigation. This encourages parties to be open with each other when trying to resolve their dispute. Finally,
the mediation process is usually much faster than litigation, and the associated costs can be substantially less.

Unlike negotiation, a third party is involved in mediation. Indeed, a neutral mediator is crucial to the mediation process. Mediators
act as a go-between for the parties, seeking to facilitate the agreement. Mediators do not provide advice on the subject matter of the
dispute. Mediators might not possess any subject-matter expertise concerning the nature of the dispute. The value of mediators,
however, is their training and experience in conflict resolution, which they use to facilitate an agreement between the parties.

Advantages of Mediation Drawbacks of Mediation

e Quick resolution
e Less expensive than litigation & arbitration

e Non-adversarial process that can preserve the relationship e Requires genuine participation by parties

between the parties ¢ Results may depend on skill of mediator
e Allows parties to work together to solve shared problem e No uniform rules or procedures that apply to all mediations
¢ Confidentiality e No guarantee of a mutually agreeable outcome

e Set ground rules by a third party
e Possibility of a “win-win” outcome

Parties often enter into a legally binding contract that embodies the terms of the resolution immediately after a successful
mediation. Therefore, the terms of the mediation can become binding if they are reduced to a contract.

Mediation is often required by courts as part of the litigation process. In an effort to reduce the court’s docket and encourage the
parties to settle their own disputes, parties to lawsuits often must mediate their disputes after discovery and before trial. If the
parties cannot settle their dispute with the help of a mediator, the case will proceed to trial before a judge or jury who will
determine the outcome of the case.

4.3: Mediation is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by LibreTexts.
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4 .4: Arbitration

Arbitration is a method of ADR in which parties vest authority in a neutral third-party decision maker to hear their case and issue
a decision, which is called an arbitration award.

An arbitrator presides over arbitration proceedings. Arbitrators are neutral decision makers who are often experts in the law and
subject matter at issue in the dispute. Arbitrators act like judges during trials. For instance, they determine which evidence can be
introduced, hear the parties’ cases, and issue decisions. They may be certified by the state in which they arbitrate, and they may
arbitrate only certain types of claims. For instance, the Better Business Bureau trains its own arbitrators to hear common
complaints between businesses and consumers (B2C). However, their decisions do not form binding precedent like appellate court
decisions.

Participation in the arbitration proceeding is sometimes mandatory. Parties must arbitrate if they signed a contract requiring
mandatory arbitration for that type of dispute. Arbitration is also mandatory when state law requires it.

Voluntary arbitration is frequently used in business disputes. Sometimes parties simply agree that they do not want to litigate a
dispute because they believe that the benefits of arbitration outweigh the costs of litigation, so they choose arbitration in hopes of a
speedy and relatively inexpensive outcome.

In binding arbitration, the arbitration award is final. Therefore, appealing the merits of a binding arbitration award to court is not
available. An arbitration award may be converted to a judgment by the court, thereby creating the legal mechanism through which
the judgment can be collected. This process is called confirmation.

Although courts review arbitration awards, their review is very limited and all doubts are resolved in favor of the validity of the
award. Courts review whether (1) the arbitration award covered matters beyond the issues submitted; (2) the arbitrator failed to
apply the law correctly; and (3) fraud occurred. Courts do not review the merits of the award.

Like any other form of dispute resolution, arbitration has certain benefits and drawbacks. Arbitration is an adversarial process like a
trial, and it will produce a “winner” and a “loser.” Arbitration is more formal than negotiation and mediation and, in many ways, it
resembles a trial. Parties present their cases to the arbitrator by introducing evidence. After both sides have presented their cases,
the arbitrator issues an arbitration award.

The rules of procedure during arbitration are often less formal or less restrictive on the presentation of evidence than in litigation.
Arbitrators decide which evidence to allow, and they are not required to follow precedents or to provide their reasoning in the final
award. In short, arbitration adheres to rules, but those rules are not the same as the rules for litigation.

Arbitration can be more expensive than negotiation or mediation, but it is often less expensive than litigation. Parties must pay the
costs of the arbitrator, and they often hire attorneys to represent them. Additionally, in mandatory arbitration clause cases, the
arbitration may be required to take place far from one of the parties. This means that a party may have to pay travel costs during the
arbitration proceeding. Arbitration is also faster than litigation.

A common issue is whether mandatory arbitration is fair in certain circumstances. It’s easy to imagine that arbitration is fair when
both parties are equally situated. For example, business to business (B2B) arbitration is often perceived as fair, especially if
businesses are roughly the same size or have roughly equal bargaining power. This is because they will be able to devote
approximately the same amount of resources to resolve the dispute, and they both understand the issues involved.

However, issues of fairness often arise in business to employee (B2E) and business to consumer (B2C) disputes, particularly
where parties with unequal bargaining power have entered into a contract that contains a mandatory arbitration clause. In such
cases, the weaker party has no real negotiating power to modify or to delete the mandatory arbitration clause, so that party is
required to agree to such a clause if it wants to engage in certain types of transactions. In B2E contexts, unequal bargaining power
alone is insufficient to hold arbitration agreements unenforceable.

In B2C cases, different issues of fairness exist. As noted previously, when the parties possess unequal power, these issues can be
magnified. Consumers tend to fare better in litigation than in arbitration. Incentives exist to favor businesses over consumers in the
arbitration process, including the lack of appeal rights to the courts, the limits on consumers’ remedies, prohibitions against class-

action suits, limitations on access to jury trials, limitations on abilities to collect evidence, and greater out-of-pocket expenses.

https://biz.libretexts.org/@go/page/13010



https://libretexts.org/
https://creativecommons.org/licenses/by-nc-sa/4.0/
https://biz.libretexts.org/@go/page/130107?pdf
https://biz.libretexts.org/Courses/Concordia_University_Wisconsin/Business_Law_I_Sourcebook_(Mac_Kelly)_-_UNDER_CONSTRUCTION/04%3A_Alternative_Dispute_Resolution/4.04%3A_Arbitration

LibreTexts"

Not all binding arbitration clauses have been upheld by courts in B2C cases. The FAA does not prevent the courts from applying
state law, including the unconscionability of contract terms. In other words, if the terms of the contract make it unreasonable to
enforce the arbitration provision, then a party may still bring claims to court for resolution.

Similarly, arbitration agreements may be rescinded on the same grounds as other contracts. Fraud, mutual mistake, and lack of
capacity are grounds for voiding arbitration contracts. Revocation is also possible in the event of death or bankruptcy of one of the
parties, as well as destruction of the subject matter of the underlying contract.

4.4: Arbitration is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by LibreTexts.
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4.5: Concluding Thoughts

ADR is the body of dispute-resolution methods outside of the litigation process. ADR is often faster, less expensive, and more
private than litigation. For this reason, ADR may be the preferred dispute resolution method, particularly when an ongoing
relationship between parties is desired. Common methods of dispute resolution are negotiation, mediation, and arbitration.
Mandatory arbitration clauses are common in contracts, and such clauses are usually enforceable against the parties even if they
wish to litigate their claims.

4.5: Concluding Thoughts is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by LibreTexts.
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CHAPTER OVERVIEW

Chapter 5: Contracts

@) Learning Objectives

o Explain what constitutes a contract.

o Understand how a contract is formed.

o Know the defenses to performance of a contract.

e Understand breach of contract and its consequences.
o Identify remedies for breach of contract.

5.1: Introduction

5.2: Types of Contracts
5.3: Contract Elements
5.4: Parol Evidence Rule
5.5: Defenses to Contracts

5.6: Concluding Thoughts

This page titled Chapter 5: Contracts is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by Matthew L. Mac
Kelly via source content that was edited to the style and standards of the LibreTexts platform.
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5.1: Introduction

Overview

Contract is probably the most familiar legal concept in our society because it is so central to the essence of our political, economic,
and social life. In common parlance, "contract" is used interchangeably with agreement, bargain, undertaking, or deal. Whatever
the word, the concept it embodies is our notion of freedom to pursue our own lives together with others. So commonplace is the
concept of contract —and our freedom to make contracts with each other—that it is difficult to imagine a time when contracts were
rare, when people’s everyday associations with one another were not freely determined.

Modern capitalism, indeed, would not be possible without contract law, and contract law may be viewed economically as well as
culturally. In An Economic Analysis of Law, Judge Richard A. Posner (a former University of Chicago law professor) suggests that
contract law performs three significant economic functions:

o It helps maintain incentives for individuals to exchange goods and services efficiently.

o It reduces the costs of economic transactions because its very existence means that the parties need not go to the trouble of
negotiating a variety of rules and terms already spelled out.

o It alerts the parties to troubles that have arisen in the past, thus making it easier to plan the transactions more intelligently and
avoid potential pitfalls.

The Definition of Contract

Although businesses tend to use the terms “agreement” and “contract” interchangeably, as noted above, the terms have very
different legal meanings. An agreement is a mutual understanding between two or more parties about their rights and duties toward
each other, which involves the combination of an offer and an acceptance of the offer.

On the other hand, as a practical matter, a contract is a legally enforceable promise. More specifically, the legal definition of a
contract is "a promise or a set of promises for the breach of which the law gives a remedy, or the performance of which the law in
some way recognizes as a duty."! Accordingly, it is correct to infer that not all promises are enforceable. The law takes into
account the way in which contracts are made, by whom they are made, and for what purposes they are madeFor example, in many
states, a wager (bet) is unenforceable, even though both parties “shake” on the bet..

O Note

All contracts are agreements, but not all agreements are contracts.

When contracts are breached—i.e., one or more parties to the contract failed to perform their agreed-upon obligations—the injured
party can seek damages. In contracts, the concept of damages usually refers to an amount that would make that party whole again.

Generally speaking, contracts are a form of private law, because the terms of the contract are binding on the parties to the contract
and no one else. Parties may enter into contracts for whatever they wish and under any terms that they agree on. In other words,
parties may assent to agreements even if those agreements represent a "bad" bargain for one or more parties.

Contracts may restrict parties’ future activity. For example, a non-compete clause in an employment contract may be enforceable in
the future against an employee after termination of employment.

However, contracts that are illegal or against public policy are not enforceable.
Contract law performs three significant economic functions:
o It helps individuals and businesses exchange goods and services efficiently.

o It reduces the costs of economic transactions because parties do not need to negotiate a variety of rules and terms with each
separate transaction.

@ 0 @ @ @ https //biz.libretexts.org/@go/page/126968



https://libretexts.org/
https://creativecommons.org/licenses/by-nc-sa/4.0/
https://biz.libretexts.org/@go/page/126968?pdf
https://biz.libretexts.org/Courses/Concordia_University_Wisconsin/Business_Law_I_Sourcebook_(Mac_Kelly)_-_UNDER_CONSTRUCTION/05%3A_Contracts/5.01%3A_Introduction
https://archive.org/details/economicanalysis0000posn

LibreTexts"

o Tt alerts the parties to problems that have arisen in the past, making it easier to avoid potential pitfalls.

Essential Issues in a Contractual Relationship
Although contract law has many wrinkles and nuances, there are a few essential issues that arise:
o Did the parties create a valid contract?

o There are a number of basic requirements necessary for a contract to be valid, including:

= Assent: (1) mutual assent (an agreement, which is the combination of an offer and acceptance) and (2) real assent (i.e.,
the agreement did not arise out of duress, undue influence, misrepresentation, mistake, or incapacity). (Also, even if both
mutual and real assent exist, the contract also must be "legal"; and

= Consideration.
o What does the contract mean?
o Is the contract in the proper to carry out this meaning?

o Sometimes contracts need to be in writing (or evidenced by some writing), or they can’t be enforced. Sometimes it isn’t
clear what the contract means, and a court has to figure that out.

¢ Do persons other than the contracting parties have rights or duties under the contract?

o Can the right to receive a benefit from the contract be assigned, and can the duties be delegated so that a new person is
responsible?

o Can someone not a party to the contract sue to enforce its terms?
e Howdo ?
¢ What are available if a party has breached the contract?

Together, the answers to these questions determine the rights and obligations of contracting parties.

# Business Practice Pointer

We live in a world of contracts, which are the bread and butter of business transactions. However, many consumers,
employees, and small businesses are afraid to read and understand contracts. That fear allows others to take advantage of them.
Take the time to read contracts provided to you. Ask questions about anything you don’t understand before you sign. Have the
courage to revise and edit contracts to ensure your interests are protected. Or even write your own. It’s not hard, and the more
you do it, the more confidence you will have to negotiate business transactions and protect your interests.

~ Darnell T., attorney

> Attributions and Licensing
Except where otherwise noted, this page's content is adapted from the following source content:

e What is Law and What Functions Does It Serve in Fundamentals of Business Law by Melissa Randall (2020),
used under CC BY-NC-SA 4.0. BZR&

o General Perspectives on Contracts in The Legal Environment and Foundations of Business Law by Mayer, D.,
Warner, D. M., Siedel, G. J., Lieberman, J. K., & Martina, A. R., used under CC BY-NC-SA 4.0. B%FE=

This page is licensed under CC BY-NC-5A 4.0.
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5.2: Types of Contracts

Bilateral and Unilateral Contracts

In a bilateral contract, both parties make a promise of performance. These contracts are also called mutual or reciprocal contracts.
Bilateral contracts are the most common form of contracts. They include ordering food in a restaurant, buying gas for vehicles,
purchasing goods and services, etc.

A unilateral contract, on the other hand, is a contract where one party makes a promise that the other party can accept only by
doing something. For example, a business offers a reward for information leading to the arrest of a thief. A person cannot collect
the reward money by promising to give information—he or she must perform under the contract by providing the information.

Express and Implied Contracts

An express contract is a contract in words (orally or in writing) in which the terms are spelled out directly. The parties to an
express contract, whether written or oral, clearly intend to make a legally enforceable agreement. For example, an agreement to buy
a car for $1,000 and to take title next Monday is an express contract.

An implied contract is a contract that is inferred from the parties’ actions. Although no discussion of terms took place, an implied
contract exists if it is clear from the conduct of the parties that they have an agreement. A delicatessen patron who asks for a
“turkey sandwich to go” has made a contract and is obligated to pay when the sandwich is made. By ordering the food, the patron is
implicitly agreeing to the price, whether posted or not.

Quasi-contract: Contract Implied in Law

Both express and implied contracts embody an actual agreement of the parties. A quasi-contract, by contrast, is an obligation
imposed by law to avoid unjust enrichment of one person at the expense of another. In fact, a quasi-contract is not a contract at all.
It is a judicial remedy in which the court decides what a contract should look like between the parties to prevent injustice. For
example, a carpenter mistakenly believes a homeowner hired him to repair her porch, when it was actually the neighbor who hired
him. One morning the carpenter arrives and begins work. Rather than stop him, the homeowner lets him proceed, excited to get her
porch fixed for free. Although no contract exists because there was no offer, acceptance or consideration, the law will imply a
contract between the carpenter and homeowner for the value of the work.

Enforceability

A contract that is fully enforceable and reflects the parties’ intent is valid. Conversely, an unenforceable contract is a contract
where the parties intend to form a valid bargain but the court declares that it cannot be enforced for legal reasons. For example,
Ramesh owes Jai money, but Jai has waited too long to collect it and the statute of limitations has run out. The contract for
repayment is unenforceable and Jai is out of luck unless Ramesh makes a new promise to pay or actually pays part of the debt.

An agreement that is lacking one of the legal elements of a contract is veid because it never was a contract. In other words, it is not
legally enforceable because it is not a contract at all. An agreement that is illegal is also void. For example, a promise to commit a
crime in return for payment is void because neither side can enforce the agreement in court.

By contrast, a veidable contract is a contract that can be annulled. It is a contract that is unenforceable by one party but
enforceable by the other. For example, a minor may “avoid” a contract with an adult; meaning the adult may not enforce the
contract against the minor if the minor refuses to carry out the bargain. The adult must comply if the minor wishes the contract to
be performed. A contract may be voidable by both parties if they are both minors. Usually, the parties to a voidable contract are
entitled to be restored to their original position.

A voidable contract remains a valid contract until it is voided. Thus, a contract with a minor remains in force unless the minor
decides he does not wish to be bound by it. When minors become adults, they have two choices:

1. Ratify the contract—that is, agree to be bound by it; or
2. Disaffirm the contract—that is, disavow or avoid it.
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Ratification may be explicit or implicit. For example, by continuing to make payments or retaining goods for an unreasonable
period of time, a party may ratify the contract. If a party has not disaffirmed the contract while still a minor, she may do so within a
reasonable time after becoming an adult.

Degree of Completion

An executory contract is a contract that has yet to be completed. Most executory contracts are enforceable. If some, but not all, of
the terms of the contract have been performed, the contract is called partially executed. A contract that has been completed or
carried out fully by both parties is called an executed contract.

This page titled 5.2: Types of Contracts is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by Matthew L.
Mac Kelly via source content that was edited to the style and standards of the LibreTexts platform.

o 10.3: Types of Contracts by Melissa Randall and Community College of Denver Students is licensed CC BY 4.0. Original source:

https://introductiontobusinesslaw.pressbooks.com.
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5.3: Contract Elements

There are three required elements of a contract: offer, acceptance, and consideration. It is important to note that some states and
legal scholars expand this list to include whether the subject matter is legal, whether the parties have capacity to enter into a
contract, and whether the law requires the contract to be in writing to be enforceable. However, these are best understood as
defenses to contract formation, especially in light of the fact that the only elements that all states agree on are offer, acceptance, and
consideration.

Offer

All contracts start when an individual or business proposes a deal. It might involve buying or selling goods, performing services, or
making an exchange. An offer is a conditional promise to do or refrain from doing something. In other words, it is willingness to
enter into a contract.

There are not a lot of legal requirements about what an offer must contain, but there are some things that cannot be a legal offer:

Type of Invalid Offers Definition Example

No offer exists because there is no duty to  “If I decide to buy a new car, I’ll give you

Ilusory Promise perform my old one.”

. “I agree to teach you business law for $100
. A party cannot leverage an existing duty to o
Pre-existing Duty even though you have already paid tuition

get more out of someone else

for the course.”

An offer cannot be a promise not to pursue

a legal claim that is known to be invalid “I know the accident was completely my
Forbearance . - . :
(Note: if the claim is valid, then fault but I promise not to sue you.”
forbearance may be a valid offer)
I paint your house. Two months later you
say that you will pay me $500 for doing it.
. . . If you change your mind and decide not to
Past Consideration An offer cannot be based on past actions

pay me, I cannot enforce your promise
because it was in consideration of a past

event.

Once made, offers can be terminated in a number of ways. An offer that has been properly communicated continues to exist until it:

1. Is rejected,;

2. Is replaced by a counteroffer;

3. Lapses or expires;

4. Is revoked; or

5. Is terminated by operation of law.

Unless it states a specific time, an offer remains open for a reasonable time. A lapsed offer is an offer that is no longer valid
because a reasonable time to accept it has expired. An expired coupon is an example of a lapsed offer.

Acceptance

To constitute an agreement, there must be an acceptance of the offer. Legally, acceptance is an implied or express act that shows
willingness to be bound by the terms of an offer. To be effective, both parties must understand and agree to be bound by the
contract.

Acceptance can be both express or implied. Express acceptance occurs when a party states that they accept the offer. Acceptance
may be implied based on the parties’ conduct. For example, a retailer offers to sell a product to consumers for the price listed on the
shelf. A consumer may accept that offer by handing the cashier the item and money to pay for it. The consumer does not need to
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say anything to complete the transaction. But the consumer must do something to accept. Silence, without more (such as handing
over payment), is not acceptance. This is because silence may be evidence that the consumer either does not know about the offer
or has rejected it.

A common problem in the business community is knowing what constitutes acceptance and what is negotiation. If an acceptance
changes, adds, or modifies terms of the offer, it is a counteroffer, and no contract is formed. The original party may decide to
accept, reject, or propose another offer as a result. Although this sounds straightforward, with today’s fast-paced communications,
parties may respond to part of an offer, negotiate various parts of the contract simultaneously, or agree to terms in installments. As a
result, there may be confusion about what the full terms of a contract are.

Offer and acceptance form mutual assent, which is also called “meeting of the minds.” This is the parties’ intention to enter into a
binding contract on the terms they agreed upon. If parties do not agree on the essential terms, then there can be no meeting of the
minds to enter into a contract. This is the basis for many of the defenses to contract formation.

Consideration

Consideration is the bargained-for exchange of something of value that shows the parties intend to be bound by the contract. There
are two elements to consideration:

1. Something of value (e.g., personal property, real property, services, intellectual property, etc.); and
2. Exchange of the between the parties.
The “something” that is promised must be a legal detriment. A legal detriment is taking on a legal obligation to give up a legal

right or property right. This includes forbearance, i.e., the value of not doing something that the party otherwise has a legal right to
do or not to do.

Consideration may be concurrent or a promise to perform in the future. However, it cannot be past consideration based on
something that has occurred before the formation of the current contract. In other words, an act or promise made before the current
contract is not adequate consideration because it was not given in exchange for the current promise.

When bargained-for consideration is not present, a court may validate a promise based on promissory estoppel. Promissory
estoppel—also known as a "promise reasonably inducing action or forbearance"—generally allows for a court to enforce a promise
despite the lack of consideration if all of the following circumstances exist:

1. The promise was one that the promisor should reasonably expect to induce action or forbearance on the part of the promisee;
2. The promise did induce the promisee to act or forbear; and

3. If injustice can be avoided only by enforcement of the promise. '

/¥ Case In Point: Hoffman v. Red Owl Stores, Inc. (Wisconsin Supreme Court,

1965)

| sell this store and the
epare for your franchise.
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Hoffman v. Red Owl Stores, Inc. by Quimbee.
(Learn how to access the transcript.)

Notes
1. Restatement Second of Contracts § 90.

2. Hoffman v. Red Owl Stores, Inc., 26 Wis. 2d 683 (1965).

This page titled 5.3: Contract Elements is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by Matthew L.
Mac Kelly via source content that was edited to the style and standards of the LibreTexts platform.
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5.4: Parol Evidence Rule

Courts often must interpret the meaning of a contract. When the contract is written, courts will look within the “four corners” of the
document and apply the contract as written. The Parol Evidence Rule generally prohibits parol evidence that either contradicts or
otherwise varies from the written contract from being inadmissible in court unless there is evidence of fraud, duress, or a mutual
mistake. Also, this rule usually prevents a party from introducing evidence of negotiations that occurred before or while the
agreement was being reduced to its final written form.

However, there are several important exceptions that allow oral statements to be admitted:

1. Subsequent modifications;

2. Evidence of intentional misrepresentations by a party;

3. Correcting errors in drafting;

4. Clarifying ambiguities and filling in gaps; and

5. Supplements to a partially integrated contract.
As aresult of the parol evidence rule, businesses should do their due diligence to ensure any written contracts fully and adequately
include the essential terms of their agreement.

This page titled 5.4: Parol Evidence Rule is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by Matthew L.
Mac Kelly via source content that was edited to the style and standards of the LibreTexts platform.

e 10.7: Parol Evidence Rule by Melissa Randall and Community College of Denver Students is licensed CC BY 4.0. Original source:
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5.5: Defenses to Contracts

lllegality

Illegal contracts are unenforceable because they are void. There are two common types of illegalities: (1) statutory violations, and
(2) violations of public policy. An example of a statutory violation is where a company in the U.S. wants to avoid import
regulations and quotas by purchasing Cuban cigars through an intermediary in Mexico. If the U.S. buyer pays the Mexican
intermediary for the cigars but does not receive them, the buyer cannot sue the intermediary for breach of contract. The law will not
provide a remedy to someone who intends to violate the law.

Examples of violations of public policy often occur in an employment context. An employer that tries to bind an employee to an
unreasonable non-compete agreement violates the public policy of one's freedom to work. Another common example is contracts
with professionals who do not maintain a current license in their field. If they are not legally licensed for the work they perform,
they are not entitled to payment for their services. Here, the public policy is that the law does not want to encourage a black market
for services outside of government regulation.

Incapacity

If someone lacks mental capacity to understand the terms of the agreement, there cannot be a true meeting of the minds to form a
contract. Capacity is the mental state of mind sufficient to understand that a contract is made and its legal consequences.

Incapacity can be permanent, such as from mental illness, physical illness, or insanity. Incapacity may also be temporary, such as
being intoxicated, under the influence of drugs, or underage (i.e. under eighteen years old).

Undue Influence

Undue influence occurs when one party overpowers the free will of another by use of superior power or influence. In other words,
it is unfair persuasion. Undue influence is not a normal level of persuasion. Rather, it occurs when a party agrees to a contract that
they would not have otherwise consented to without the unreasonable pressure of the other party. For example, an elderly person
who is isolated from others due to poor health and living conditions may be lonely and eager for company. If a caretaker exerted
influence over the elder to the extent that he or she could no longer exercise free will, then undue influence occurs. Contracts and
transactions in which elders transfer most or all of their wealth to others are frequently reviewed for undue influence.

Duress

Duress occurs when there is a threat to a person, family or property. Economic pressure may constitute duress if it is wrongful and
oppressive. Cases involving duress often occur in emergency situations. For example, when someone is required to sign legal
paperwork in an emergency room before receiving medical treatment for themselves or their children.

If a person enters into a contract under duress, he or she is able to get out of the contract after the emergency situation is over.
Duress essentially overcomes a person’s free will to voluntarily choose to enter into the contract.

Unconscionability

A contract is unconscionable when its terms markedly unfair terms against the party with less bargaining power or sophistication
than the party who created the terms and induced the other party to sign it. Common cases involving an unconscionability defense
occur when one party is an experienced business dealer, while the other party is an average consumer. If the business dealer uses a
very small font and inserts terms into the contract in a way that intentionally misleads the consumer into signing on considerably
unfair terms, then the contract may be deemed unconscionable.

Statute of Frauds

The statute of frauds requires certain contracts to be in writing and signed to be enforceable. The statute of frauds originated in
England in 1677 to prevent fraud when one party tries to claim a contract existed when it did not. The statute of frauds requires
certain types of contracts to be (1) in writing and (2) signed by the party being sue to enforce the contract.
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O Note
When the statute of frauds applies, the signature requirement does not require both parties

to sign the contract for the contract to be enforceable. If Jack and Jill enter into a written
contract governed by the statute of frauds, Jill can enforce the contract against Jack if Jack
signed the contract, and vice versa.

The statute of frauds applies to contracts involving:

1. Selling an interest in real property;

2. Marriage-related purposes (usually, prenuptial agreements and postnuptial agreements);

3. Payment of another person's debt;

4. Contracts that are not intended to be performed within one year of entering into the contract;

5. A executor or administrator of a deceased person's estate who agrees to pay one of the deceased's debts out of their own pocket
(as opposed to paying the debt out of the estate's assets); and

6. Contracts for the sale of goods of five hundred dollars or more.

Statute of Limitations

The statute of limitations is an affirmative defense that can be raised by a defendant to argue that a lawsuit is being brought too
late. This means that if a dispute arises under a contract, then the plaintiff must bring a lawsuit concerning that dispute within a
certain time period. States have different statutes of limitations. If a contract has a choice of law provision, then that state’s statute
of limitations will apply to disputes related to the contract.

Mistake

In the context of contracts, a mistake is the situation in which the parties did not mean the same thing or when one or both parties
formed untrue conclusions about the subject matter of the contract. In other words, a mistake is an erroneous belief.

Mutual mistake refers to both parties to a contract had the same mistaken or erroneous belief about one or more material
terms concerning one or more basic assumptions on which the contract was made. For example, a contract to buy property that is
not actually owned by the seller would be a mutual mistake, if the seller believed in good faith that he owned the property. When
mutual mistakes occur, either party may rescind the contract.

Unilateral mistake occurs when one person involved in a contract forms a false understanding or impression of facts related to the
contract. Mistake does not mean bad bargaining. Courts will not step in to save parties from bad bargaining absent evidence of
undue influence or unconscionability. In general, parties cannot rescind the contract when unilateral mistakes occur except when
the mistake makes the contract unconscionable, the error is apparent to the other party, or when significant mathematical errors
occur.
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Material mistake
of FACT

Figure 5.5.1: Types of Mistakes Affecting Contracts and Their Remedies

Misrepresentation and Fraud

Misrepresentation and fraud are also defenses to contract. Misrepresentation is when a party, with the intent to deceive
another, makes a false or misleading statement or omission of a fact that renders other statements misleading. Fraud is a closely
related concept, and it simply means that one party has used deception to acquire money or property. Fraud may also be a basis for
criminal charges, depending on the circumstances leading to the contract.

Commercial impracticability

Commercial impracticability is a defense that can be used when fulfilling a contract has become extraordinarily difficult or unfair
for one party. For example, a sales contract relating to the sale of goods destroyed by a natural disaster would fall under this
defense. It becomes impossible for the seller to deliver goods that no longer exist, and would be unfair to enforce damages against
the seller for breach of contract. This is also called frustration of purpose or impossibility in some jurisdictions.

Bankruptcy

Sometimes, a party to a contract files for bankruptcy protection. The bankruptcy court will determine which debts the bankrupt
party must pay and which are dischargeable. Contract obligations are suspended temporarily through the bankruptcy court’s
automatic stay. In other words, the debt does not have to be paid during the course of the bankruptcy. At the conclusion of the
bankruptcy, if the contract obligation is determined to be a dischargeable debt, then the debt will not have to be paid.
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5.6: Concluding Thoughts

Contracts are a fundamental part of business. It is important to understand how contracts are formed, performed, and executed in
order to be successful. This understanding also includes understanding what performance is required, what defenses are available
when someone breaches a contract, and what remedies are available in the event of a breach.

This page titled 5.6: Concluding Thoughts is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by Matthew L.
Mac Kelly via source content that was edited to the style and standards of the LibreTexts platform.
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6.1: Introduction

4b Learning Objectives

e Recognize nuances of contracts pertaining to sales.

Figure 6.1.1: Introduction (Credit: JESHOOTS-com/ pixabay/ Attribution 2.0 Generic (CC BY 2.0))
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6.2: The Nature and Origins of Sales Contracts

Features of Sales Contracts

Commercial enterprises that engage in buying and selling practices need to be aware of the features and nature of sales contracts.
A contract of sale is a specific type of contract in which one party is obligated to deliver and transfer ownership of a good to a
second party, who in turn is obligated to pay for the good in money, or its equivalent. The party who is obligated to deliver the good
is known as the vendor or seller. The party who is obligated to pay for the good is known as the vendee or buyer.

It has generally been established that there are six main features of sales contracts. Sales contracts are:

1. Consensual: they are perfected by mere consent without the need for any additional acts

2. Bilateral: both parties in the contract are bound to fulfill reciprocal obligations toward each other

3. Onerous: the good sold is conveyed in consideration of the price, and the price paid is conveyed in consideration of the good
4. Commutative: the good sold is considered to be the equivalent of the price, and vice versa

5. Nominate: this type of contract has a special designation (i.e., sale)

6. Principal: the validity does not depend upon the existence of other contracts

Sources of Law for Sales Contracts

Only in very limited circumstances (such as in the buying and selling of stocks) does federal law govern sales contracts. Until the
1950s, there were two main sources of law for sales contracts: state common law and state statutory law. Thus, the laws governing
sales contracts differed from state to state. As interstate commercial activity grew in importance, there was a need for a uniform law
for sales transactions that would harmonize rules across the states. Therefore, in 1952, the Uniform Commercial Code (UCC)was
created to govern business transactions. All 50 states have adopted the Code, but each has the power to modify it, in line with the
wishes of the state legislature.

The Uniform Commercial Code
The UCC categorizes items that can be bought or sold into three types:

1. Goods are defined in Section 2-105 of the UCC as tangible items “which are movable at the time of identification to the
contract for sale.” Therefore, the primary features of goods are that they are movable and tangible. Refrigerators, paper, and
furniture are all examples of goods.

2. Services are items that are movable but not tangible. Accounting is an example of a service.

3. Realty describes non-good items that are tangible but not movable. Under this definition, commercial and residential property
are classed as realty.

These definitions have created some grey areas that have been clarified by the courts in their interpretation of the UCC. In the 2008
case Crown Castle Inc. et al. v. Fred Nudd Corporation et al., a case in which the telecommunications company Crown Castle sued
a cell phone tower installation firm for the construction of faulty towers, the courts had to determine whether cell phone towers
(monopoles) should be classified as movable (and hence goods) or non-movable (and therefore realty). Ultimately, it was
determined that monopoles are goods. Items that are attached to realty (e.g. a counter or a bar) and that are used for business
activities are described as trade fixtures and treated as goods. Software licenses are not tangible, but they are also not movable,
and have been treated in different ways: as goods, a mixed sale (a tangible item tied to an intangible item), and pure services. Items
such as soil and clay may be treated as goods even if they are part of immovable land because they can be extracted and moved.
Crops that are sold while they are still growing on the land are also considered to be goods even though they are technically
immovable while growing.

Article 2 of the UCC specifically pertains to sales contracts of goods. It defines a sale as a transaction that involves “the passing of
title from the seller to the buyer for a price.” However, merchants are classified as a separate entity under the terms of the UCC.
This distinction is important because the Code contains provisions that specifically apply to merchants and place greater duties on
merchants to protect private citizens. There are four ways in which an entity can be classified as a merchant:

Table 6.2.1
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Classification Examples

An agent who regularly sells goods as part of his or her business . . .
& 8 y 8 p A seller on an online auction site

or trade
An individual who employs other people to sell goods The owner of a clothing store
A person who works for a person who sells goods An employee at a grocery retailer

. . o An individual who describes himself or herself as a merchant in
Any entity who self-identifies as a merchant
corporate documents

Formation of Sales Contracts under the UCC

Sales contracts require most of the same components as general contracts, but the UCC includes some provisions that specifically
pertain to the creation of sales contracts. First, the UCC includes a new category of offer. Basic contract law states that for an offer
to be valid, it has to have “definiteness of terms.” In the UCC, most of that particular rule is modified for greater flexibility. If the
parties have “open” (in other words, “not definite”) terms, the UCC addresses the situation with an overlay of “reasonableness”—
for example, if no time for performance is designated, the performance must occur within a “reasonable” time. As a result, the
following terms are legally allowed to be “open,” and there is a “default” provision that will apply under the UCC:

Table 6.2.2

Open Term Default Applicable UCC Provision

If price is not named, the default is

Price UCC 2-305(1)

“reasonable price.”
If payment is not named, default is “due at
Payment the time and place at which the buyer is to UCC 2-310(a)
receive the goods.”

If delivery is not named, the default is
Delivery “buyer normally takes delivery at the UCC 2-308(a)
seller’s place of business.”

If duration of an ongoing contract is not
Duration of an Ongoing Contract named, the default is “buyer normally takes UCC 2-308(a)
delivery at the seller’s place of business.”

The only term that really cannot be left open is the quantity term. The court is not going to second-guess a quantity if the parties
don’t set one in the contract—for example, why would the court arbitrarily want to force the parties to buy and sell 15,000 widgets
if a quantity wasn’t specified? There are two exceptions to this rule: requirements contracts (“as much as I need”) and output
contracts (“as much as you can produce”). Even though these ideas are illusory, they’re generally allowed in the commercial
setting with good-faith limitations under UCC 2-306.

Sometimes, however, the courts will not allow purported “requirements” contracts. In one case, a court ruled that the contract was
an unenforceable illusory contract instead of an enforceable requirements contract, even though it was a contract for the sale of
goods (“as much as I need”). The reason for this ruling was that it did not appear that the buyer had any real intention of going
through with any purchase.

Under Section 2-205 of the UCC, offers made by merchants are considered to be firm offers if the offers are made in writing and
explicitly state that there is a three-month irrevocability period. A three-month irrevocability period is assumed if no mention is
made with the offer. Acceptance of the offer can be made in any reasonable manner, but the mirror-image rule does not apply
under the UCC. This means that if the terms of the acceptance do not mirror those of the offer, the acceptance is treated as a
counteroffer and no legal contract is formed. Sale of goods contracts must be in writing if the value of the goods is $500 or more.
Modifications to the contract must be made in good faith, and new consideration is not required. A contract provision, or the entire
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contract itself, can be considered to be unconscionable if its terms are unfair or unreasonable. If a court deems this to be the case,
the contract, or certain provisions of it, may be unenforceable.

Title

Title means ownership of a good. When the sale is completed, an agent must pass the title for the good to the buyer. There are three
types of titles:

1. Good title describes a title that is obtained from an individual who owns the goods free and clear.

2. Void title occurs when the title is passed to the buyer from a person who does not legitimately own the title. An important point
is that good faith is irrelevant when a void title is acquired. For example, a person who unknowingly purchased stolen goods has
a void title. An exception occurs when an owner entrusts goods to a merchant who ordinarily deals in those goods, and then
that merchant sells the goods to a good-faith buyer. In this case, the buyer acquires a good title. For example, if a motorcycle
owner takes the motorcycle to a vehicle repair shop and the motorcycle is accidentally sold, the buyer acquires the title.

3. Voidable title occurs when the contract would have been good, but certain circumstances make it voidable. For example, if the
buyer was deceitful about his or her true identity, the buyer is a minor, or the buyer wrote a bad check in the sale, then the title
is deemed voidable.

Figure 6.2.1: A sale is defined as a transaction that involves the passing of a title from the seller to the buyer for a price. (Credit:
Negative Space/ pexels/ License: CCO)

Issues Associated with Title
Imagine the following scenario: A café purchases a new coffee machine from a supplier. However, when the supplier tries to deliver

the equipment to the café, it is involved in an accident and the coffee machine is destroyed. A question emerging from this scenario
is this: Is the supplier legally obligated to replace the machine? Asked differently: Who holds the good title in this scenario?

Prior to the introduction of the Uniform Common Code, the loss would have fallen on the owner of the café, since he or she paid
for the coffee machine prior to taking possession of it. Under the UCC, however, as long as the supplier is considered a merchant,
the risk of loss remains with the merchant until the buyer takes possession of the good.

Given problems like the one described above, the UCC separately considers four specific issues relating to titles:

o Ownership. Under consideration is the question of when the title transfers from vendor to vendee, and hence when ownership
is said to occur.

e The concept of encumbrance considers when the vendee is granted an interest in the good such that the good can be used as
collateral for a debt.

e The UCC considers when the risk of less attaches and what the responsibilities of the buyer and seller are to each other, should

a loss occur.
o Insurable interest is the right to insure the goods against exposure to risk of loss or damage

The UCC allows four scenarios for sales contracts: simple delivery contracts, common-carrier delivery contracts, goods-in-

bailment contracts, and conditional sales contracts.
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Each type involves the title, risk of loss, and insurable interest passing at different times.

A simple delivery contract occurs when the goods are transferred from the buyer to the seller at the time of the sale or later, e.g., if
the goods are delivered. Title transfers when the contract is executed, insurable interest passes at the same time, and risk of loss
transfers when the buyer takes possession, unless the seller is not a merchant. In the latter case, under the rule of tender of

delivery, risk remains with the buyer.

A common-carrier delivery contract occurs when a common carrier, who is an independent contractor rather than an agent of the
seller (e.g., a trucking line), delivers the goods. The UCC further categorizes these types of contracts into shipment contracts and

destination contracts:

1. A shipment contract occurs when it is the responsibility of the seller to make the shipping arrangements and to transfer the
goods to the common carrier. Under this contract, title passes to the buyer at the time of shipment, so the buyer bears the risk of
loss, even when he or she has not taken possession of the goods.

2. A destination contract occurs when the seller is required to deliver the goods to a location that is stipulated in the contract.
Under this contract, title transfers when the goods are delivered, but the seller bears the risk of loss until that time.

A goods-in-bailment contract occurs when the goods are stored under the control of a third party, such as in a warehouse or on a
ship. Transfer of title and risk of loss depends on whether the seller has a document indicating ownership of the goods and whether
that document is negotiable or non-negotiable. A negotiable document contains the words, “deliver to the order of [seller].” As
soon as that document is endorsed to the buyer, both title and risk pass to the buyer. A non-negotiable document lacks those words.
Under these circumstances, title passes with the endorsement of the document, but risk of loss does not pass until the custodian of
the goods is notified of the title. If a document of title is completely absent, title passes at the same time as the execution of the
contract, but risk does not pass until the custodian is notified of, and acknowledges, the transaction. Insurable interest is created
when either the buyer or seller has the title, risk of loss, or an economic interest in the goods.

Finally, a conditional sales contract is a contract that occurs when the sale is dependent on approval. For example, a sale-or-return
agreement occurs when both parties agree that the buyer can return the goods at a later date. Insurable interest is created once the
goods are identified in the contract. Title and risk of loss depend on whether the goods are delivered by the common carrier, the

seller, or in bailment, as described above.

The International Sale of Goods

With globalization, there has been a significant expansion of commercial transactions undertaken across international borders. The
United Nations Convention on Contracts for the International Sale of Goods, or the CISG, is the main legal structure offered
for the governance of international commercial transactions. The CISG broadly covers the same topics as the UCC, but it preempts
the UCC if there is a problem with an international sale.
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6.3: Warranties and Sales Contracts

Warranties

A warranty is a guarantee on the good that comes as part of the sales contract, but contract law treats warranties as an additional
form of contract that binds the selling party to undertake a certain action. Typically, the selling party has an obligation to provide a
product that achieves a specified task, or to deliver a service that meets certain minimal standards. Warranties are offered for a
range of different goods and services, from manufactured goods to real estate to plumbing services. The warranty assures the buyer
that the good or service is free from defects, and it is a legally binding commitment. In the event that the product or service fails to
meet the standards set out in the warranty, then the contract provides a specific remedy, such as a replacement or repair.

Figure 6.3.1: The law provides remedies for breach of sales contracts. (Credit: rawpixel/ pexels/ License: CCO0)

According to UCC 1-203, the performance and execution of all contracts must be undertaken in good faith. Good faith means
honesty in fact and the observance of reasonable commercial standards of fair dealing. If the parties in the contract are merchants,
the UCC also requires that the contract be undertaken in accordance with commercial reasonableness. This requirement means
that the transaction should be undertaken in a sensible and prudent way.

Express and Implied Warranties

Warranties can be express, implied, or both. Both express and implied warranties provide legal relief for the purchaser in the event
of a breach of contract.

An express warranty is one in which the seller explicitly guarantees the quality of the good or service sold. Typically, the vendor
provides a statement, or other binding document, as part of the sales contract. What this means in practice is that the buyer has
engaged in the contract on the reasonable assumption that the quality, nature, character, purpose, performance, state, use, or
capacity of the goods or services are the same as those stated by the seller. Therefore, the sales contract is based, in part, on the
understanding that the goods or services being supplied by the seller will conform to the description, or any sample, that has been
provided.

There are myriad ways in which the seller can make statements as to the characteristics of the goods.
Here are a few examples of express warranties:

“Wrinkle-free shirt”

“Lifetime guarantee”

“Made in the USA”

“This orange juice is not from concentrate”

“24k gold”

There is not a specific way that words must be formed to make an express warranty valid. Importantly, the sales contract does not
need to explicitly state that a warranty is being intended. It is enough that the seller asserts facts about the goods that then become
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part of the contract between the parties. However, the courts do apply a reasonableness test of reliance upon warranties. Puffery,
or language used to bolster sales, is lawful, and the consumer is required to apply reason when evaluating such statements. For
example, buyers are expected to use reason when judging seller claims such as “this sandwich is the best in the world.” Obvious
sales talk cannot ordinarily be treated as a legally binding warranty.

A breach of the warranty occurs when the express warranty has been found to be false. In such circumstances, the warrantor is
legally liable just as though the truth of the warranty had been guaranteed. The courts do not accept as a defense:

e Seller claims the warranty was true.
o Seller claims due care was exercised in the production or handling of the product.
o Seller claims there is not any reason to believe that the warranty was false.

Implied Warranties

In certain circumstances where no express warranty was made, the law implies a warranty. This statement means that the warranty
automatically arises from the fact that a sale was made. With regard to implied warranties, the law distinguishes between casual
sellers and merchant sellers, with the latter held to a higher standard, given that they are in the business of buying or selling the
good or service rendered. For example, unless otherwise agreed, goods sold by merchants carry an implied warranty against claims
by any third party by way of trademark infringement, patent infringement, or any other intellectual property law infringement. This
type of warranty is known as the warranty against infringement. Another implied warranty provided by merchant sellers is the
warranty of fitness for normal use, which means that the goods must be fit for the ordinary purposes for which they are sold.

It is important to note that if express warranties are made, this does not preclude implied warranties. If an express warranty is
made, it should be consistent with implied warranties, and can be treated as cumulative, if such a construction is reasonable. If the
express and implied warranties cannot be construed as consistent and cumulative, the express warranty generally prevails over the
implied warranty, except in the case of the implied warranty of merchantability, or fitness for purpose.

Breaches of Warranty

If the buyer believes that there has been a breach of the implied warranty of merchantability, it is their responsibility to demonstrate
that the good was defective, that this defect made the good not fit for purpose, and that this defect caused the plaintiff harm. Typical
examples of defects are:

o Design defects

e Manufacturing defects

¢ Inadequate instructions on the use of the good
o Inadequate warning against the dangers involved in using the good.

Specific Examples of Goods Under the Warranty of Merchantability
Table 6.3.1

Type Description

The UCC treats warranties arising for used goods in the same way
as warranties arising for new goods, but second-hand products
tend to be held to a lower standard on the warranty of
merchantability.

Second-hand goods

The same warranties arise for mass manufactured goods as for
goods that have been specified or made to order for the buyer.
Buyer-designed goods However, in this case, no warranty of fitness for purpose can arise
since the buyer is using his or her own decisions, skill, and
judgment when making the purchase.

The sale of food or drink carries the implied warranty of being fit

Food and drink .
for human consumption.
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The buyer might intend to use the goods purchased for a different purpose than that for which it was sold. In this case, the implied
warranty holds only if the buyer relies on the seller’s skill or judgment to select the product, the buyer informs the seller at the time
of purchase of his or her intention for the use of the good, and the buyer relies on the seller’s judgment and skill in making the final
choice. If the seller is not made aware of the buyer’s true intention, or does not offer his or her skill and judgment in aiding the sale,
then warranty of fitness for a particular purpose does not arise. For this reason, it is common for vendors to include provisions in
the average terms and conditions of sale with regard to the true and intended purpose of use.

Warranty of Title

By the mere act of selling, the vendor implies a warranty that the title is good and that the transfer of title is lawful. In addition, the
act of the sale creates a warranty that the goods shall be delivered free from any lien of which the buyer was unaware. In some
circumstances, the warranty of title can be excluded from the contract documents. For instance, when the seller makes the sale in a
representative capacity (e.g. as an executor of an estate), then a warranty of title will not arise.

Remedies to Buyers under the UCC
Table 6.3.2

Remedy Description

The UCC allows buyers to cancel the contract for nonconforming
Cancel the contract goods and to seek remedies that give them the benefit of the
bargain.

Buyers are allowed to substitute goods for those due under the
Obtain cover sales contract. However, substitutes must be reasonable, acquired
without delay, and obtained in good faith.

. . If the goods are unique or a legal remedy is inadequate, the seller
Obtain specific performance . . . o 1
may be required to deliver the goods as identified in the contract.

Buyers are entitled to consequential and incidental damages if
S there is a breach of contract. They may also be able to obtain
ue liquidated damages (damages before the breach occurs) or punitive

damages.
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6.5: End Notes
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CHAPTER OVERVIEW

Chapter 7: Torts

Learning Objectives

o Define torts.

o Understand intentional torts, and how to defend against an accusation of one.
o Explore negligence.
o Explain strict liability and how product liability affects manufacturers.

Chapter Outline

7.1: Introduction

7.2: Intentional Torts

7.3: Negligence

7.4: Strict Liability

7.5: Concluding Thoughts
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7.1: Introduction

LEARNING OBJECTIVES
1. Define "tort."
2. Understand intentional torts and how to defend against an accusation of one.
3. Explore negligence.
4. Explain strict liability and how product liability affects manufacturers.

A tort can be understood as a civil wrong to a person or property other than breach of contract. A tort is any legally recognizable
injury arising from the conduct (or sometimes failure to act) of persons or corporations. There are several key differences between
torts and contracts, which are also different than crimes:

Contract Tort Crime

The parties agree to a contract; Legislatures pass laws

Obligation o ] Civil law imposes duties o )
which imposes duties on them prohibiting certain conduct
Party to contract or beneficiar Injured party sues for tort
Enforcement Y Y ]' party Government prosecutes
sues for breach of contract claims
Criminal conviction may
Consequences Monetary damages Monetary damages; injunction  include fine, imprisonment, &

restitution

Some conduct can be both a crime and a tort. If Allie punches Bentley without provocation, then Allie has committed both the tort
of battery and the crime of battery. In the tort case, Bentley could sue Allie in civil court for money damages (typically for his
medical bills). That case would be tried based on the civil burden of proof—preponderance of the evidence. That same action,
however, could result in Allie being charged with criminal battery. If convicted beyond a reasonable doubt, Allie may have to pay a
fine or go to jail.

The standard of proof in a criminal case (beyond a reasonable doubt) is far higher than the standard of proof in a civil case (a
preponderance of evidence). Therefore, victims of crimes often wait to bring related tort claims against a defendant until after the
criminal trial is over. If the defendant is convicted of a crime, it is easier and less expensive to prove liability at a civil trial.

Torts can be broadly categorized into three categories, depending on the level of intent demonstrated by the tortfeasor (the person
committing the tort). If the tortfeasor acted with intent to cause the damage or harm, then an intentional tort has occurred. If the
tortfeasor didn’t act intentionally but failed to act as a reasonable person, then negligence occurs. Finally, strict liability occurs
where the tortfeasor is held responsible regardless of intent.
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Figure 9.1 Tort Liability Diagram

TORT LIABILITY

FAULTS EXCUSES

Strict Gross  Intentional Compensatory  Punitive  Negligence  Assumption

Liability —Negligence I of Plaintiff of Risk

Negligence Lost Expenses Pain and
Wages Suffering TO PROPERTY
INJURIES
Product Unfair
TO PERSON Interitional Disparagement Competition
Infliction of
Wrongful False Eg}gtt;gggl Public
Death Imprisonment Niiisiiee Trespass
Libel and
Slander Private
; Fraud
Asggltjggnd S?ftr}gls Privacy (Misrepresentation)

Counselor’s Corner Not every injury or harm gives rise to a legal claim. You can’t sue someone just because your feelings are
hurt or something bad happened. Even though you may have been through something harmful, if the law doesn’t recognize the
injury as something you can recover for, you don’t have a legal claim. Lawsuits are meant to address really bad injuries or really
bad behavior. Many things that drive us crazy when dealing with other people are things that we just have to learn to deal with. Or
resolve in another forum. ~Heather C., attorney

This page titled 7.1: Introduction is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by Matthew L. Mac
Kelly via source content that was edited to the style and standards of the LibreTexts platform.
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7.2: Intentional Torts

In an intentional tort, the tortfeasor intends the consequences of his or her act, or knew with substantial certainty that certain
consequences would result. This intent can be transferred. For example, if someone swings a baseball bat at someone else but the
person ducks and the bat hits a third person, the person hit is the victim of a tort even if the person swinging the bat had no

intention of hitting the person actually injured.
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It is useful to think of torts based on the type of rights being protected.

Theory of Liability

Interference with Personal Freedom

Assault

Battery

False Imprisonment

Intentional Infliction of Emotional Distress

Interference with Property Rights
Trespass to Land
Trespass to Personal Property

Conversion

Nuisance
Interference with Economic Relations
Disparagement

Interference with Contractual Relations
Interference with Prospective Advantage
Misappropriation

Wrongful Communications
Defamation

Slander

Libel

Invasion of Privacy

Fraud

Interference with Personal Freedom

Description

Causing the apprehension or fear of immediate harmful or
offensive contact

Application of force that results in harmful or offensive contact
with a person’s body

Intentional confinement or restrain of a person’s movements
without justification or consent

Intentionally or recklessly causing another person severe
emotional distress through extreme or outrageous acts

Unauthorized entry onto land that is visibly enclosed & owned by
another

Taking or harming another’s personal property without permission

Wrongful possession or disposition of property as if it were one’s
own with the intent to do so permanently

Condition or situation that interferes with the use or enjoyment of
property

False & injurious statement that discredits or detracts from the
reputation of another’s property, product or business

Intentional inducement of a party to break an existing contract
Intentional interference with a potential business relationship

Using another’s property dishonestly for one’s own use

Harming the reputation of another by making a false statement
Spoken defamation
Written defamation

Violating someone’s right to be left alone or to restrict public
access to confidential information through:

e appropriating the person’s name or likeness;

e invasion of physical solitude;

e publicly disclosing private facts; or

o false light

Intentional misstatement of a material fact that is relied upon by a
third party
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Assault

Assault is the threat of force on another that causes that person to have a reasonable apprehension or fear of immediate harmful or
offensive contact. Actual fear or physical injuries are not required for assault. It is also not necessary for the tortfeasor to intend to
cause apprehension or fear. If someone points a realistic-looking toy pistol at a stranger and says “give me all your money” as a
joke, it is still assault if a reasonable person would have had apprehension or fear in that situation. The intentional element of
assault exists here, because the tortfeasor intended to point the realistic-looking toy at the stranger.

Battery

Battery is the application of force to another that results in harmful or offensive conduct. It includes any non-consensual touching,
even if physical injuries are not present. In battery, the contact or touching does not have to be to the person. Grabbing someone’s
clothing or possessions they are holding is battery. Notice that assault and battery are not always present together. Assault can occur
without physically touching the victim. Similarly, a surgeon who performs unwanted surgery or inappropriately touches a patient
who is sedated has committed battery but not assault because the patient did not feel fear or apprehension.

When someone is sued for assault or battery, several defenses are available. The first is consent. Boxers have consented to being
battered when competing. Self-defense and defense of others also may be available defenses, as long as the self-defense is
proportionate to the initial force.

False Imprisonment

False imprisonment occurs when someone intentionally confines or restrains another person’s movement or activities without
justification. The protected interest is the right to travel and move freely without impediment. This tort requires actual and present
confinement. False imprisonment is challenging for retailers and other businesses that interact regularly with the public, such as
hotels and restaurants. The shopkeeper’s privilege allows businesses to detain suspected thieves until law enforcement arrives.
The detention must be reasonable, however. Store employees must not use excessive force in detaining the suspect, and the
justification, manner, and time of the detention must be reasonable.

Intentional Infliction of Emotional Distress

Intentional infliction of emotional distress occurs when a tortfeasor intentionally or recklessly causes another person severe
emotional distress through extreme and outrageous acts. A plaintiff has to prove the defendant’s actions would be outrageous to a
reasonable member of the community. The standard is objective. It is not enough for the plaintiff to believe the defendant acted
outrageously.

Although the standard for outrageous conduct is objective, the measurement is made against the particular sensitivities of the
plaintiff. Exploiting a known sensitivity in a child, the elderly, or pregnant women can constitute intentional infliction of emotional
distress. Businesses must be careful when handling sensitive employment situations to avoid potential liability. This is especially
true when firing or laying off employees. Such actions must be taken with care and civility. Similarly, bill collectors and
foreclosure agencies must be careful not to harass, intimidate, or threaten people.

Interference with Property Rights

Intentional torts can also be committed against property.

Trespass to Land

Trespass to land occurs when someone enters onto, above, or below the surface of land that is visibly enclosed without the
owner’s permission. The trespass can be momentary or fleeting. Soot, smoke, noise, odor, or even a flying arrow or bullet can all
become the basis for trespass. These can also be the basis for nuisance claims. (See below.)

Trespass can be innocent or willful. An innocent trespass occurs when someone enters another’s property by mistake or when they
believe they have permission but do not. Willful trespass occurs when someone intentionally enters another’s property knowing
they do not have permission to be there.

There are times when trespass is justified. Someone may have a license to trespass, such as a meter reader or utility repair
technician. There may also be times when it may be necessary to trespass—for example, to rescue someone during an emergency.
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Some states do not require the land to be visibly enclosed to be protected from trespass. Therefore, residential homes in urban and
suburban areas do not always need a fence around the property to be protected from trespass.

Nuisance

Nuisance is a condition or situation that interferes with the use or enjoyment of property. Nuisance claims can be public (applying
to community areas such as parks or the environment) or private (applying to privately owned property such as houses).

Trespass to Personal Property and Conversion

Trespass to personal property is the unlawful taking or harming of another’s personal property without the owner’s permission.
The tort of conversion is the wrongful possession or disposition of property as if it were one’s own with the intent to do so
permanently. It is the civil equivalent to the crime of theft. An employer who refuses to pay an employee for work commits
conversion. Similarly, conversion occurs when a business returns personal property to the wrong customer.

Interference with Economic Relations

Torts can also take place against goods or products instead of people.

Disparagement

Disparagement is a false and injurious statement that discredits or detracts from the reputation of another’s property, product, or
business. To recover, the injured party must prove that the statement caused a third party to take some action resulting in economic
loss to the plaintiff. In other words, the victim of the statement must prove that it lost customers or goodwill as a result of the false
statement made about its business or products. These types of false statements are considered unfair competition and, therefore, are
unlawful.

Interference with Contractual Relations

Similar to disparagement, unfair competition can also be in the form of interfering with a competitor’s contracts. Tortious
interference with contractual relations prohibits the intentional interference with an existing valid and enforceable contract by
intentionally inducing one of the parties to break the contract, causing damage to the relationship between the contracting parties.
This occurs when a business tries to break up a competitor’s contract with vendors, suppliers, or customers in an effort to harm
them.

There are four elements to prove intentional interference with contractual relations:

1. A contract exists between the plaintiff and a third party;

2. Defendant knew of the contract;

3. Defendant improperly induced the third party to breach the contract or made performance of the contract impossible; and
4. Plaintiff was injured.

Interference with Prospective Economic Advantage

Some states combine tortious interference with contractual relations with tortious interference with prospective advantage,
simply referring to them collectively as tortious interference with business relations. Tortious interference with prospective
advantage is an intentional, damaging intrusion on another’s potential business relationship, such as the opportunity to obtain
customers or employment. Fair competition does not give rise to this tort. However, if a business engages in fraud, intimidation, or
threats to drive away potential customers from its competitors, then it is liable. Tortious interference with prospective advantage
applies to conduct before a contract exists.

Misappropriation
Misappropriation occurs when a person or business uses someone else’s property dishonestly for one’s own use. Misappropriation

is a very broad tort because it covers any likeness or identifying characteristic, as well as property such as patents, copyrights, and
trademarks. It also applies to a business’s name and goodwill.
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Wrongful Communications

Defamation

Another intentional tort is defamation, which is the act of harming the reputation of another by making a false statement to a third
party. Spoken defamation is considered slander, while written defamation is libel. To be liable for defamation, the words must be
made to a third party, which may include emails, text messages, and social media. The First Amendment provides strong protection
for news organizations, and courts have held that public figures must show actual malice before they can win a defamation lawsuit.
This means celebrities and famous individuals must prove the media knew that it was publishing false information, or that it
published the information with reckless disregard for the truth. Truth is a complete defense to defamation.

Invasion of Privacy

The invasion of of privacy is essentially the violation of a person’s right to be left alone and to restrict public access to personal
information, such as tax returns and medical records. There are four forms of this tort:

Form of Invasion of Privacy Description

Using someone’s name, photograph, or other identifying

1. Appropriating a person’s name or likeness . . . ..
characteristic for commercial purposes without permission

2. Invasion of physical solitude Window Peeping, eavesdropping, using Flronés t? video Private
areas, going through garage to find confidential information, etc.

Disclosure of a private citizen’s finances, medical conditions, or
3. Public disclosure of private facts personal relationships through a public medium such as social
media

Using publicity to place a person in false light in the public eye,
4. False light such as objectionable hobbies or attributing beliefs and opinions to
the person that he or she does not hold

Fraud (or Intentional Misrepresentation)

Fraud is the intentional misstatement of a material fact that is relied upon by a third party to the detriment of the targeted party. It
requires the tortfeasor to misrepresent facts (not opinions) with knowledge that they are false or with reckless disregard for the
truth. An “innocent” misrepresentation is not enough—the defendant must know he or she is lying. Fraud can arise in any number
of business situations, such as lying on a résumé to gain employment, lying on a credit application to obtain credit, or in product
marketing. Here, there is a fine line between puffery, or seller’s talk, and an actual lie. If an advertisement claims that a particular
car gets a certain gas mileage or meets emissions standards, then fraud occurs if those statements are untrue. Conversely, an
advertisement that promises “unparalleled luxury” is only puffery since it is opinion.

This page titled 7.2: Intentional Torts is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by Matthew L. Mac
Kelly via source content that was edited to the style and standards of the LibreTexts platform.
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7.3: Negligence

Everyone has the duty to act reasonably and to exercise a reasonable amount of care in their dealings and interactions with others.
Breach of that duty, which causes injury, is negligence. Negligence is distinguished from intentional torts because there is a lack of
intent to cause harm.

The definition of negligence is purposefully broad. Negligence is the failure to exercise the standard of care that a reasonably
prudent person would have exercised in a similar situation. This legal standard is to protect people against unreasonable risk of
harm.

To succeed on a negligence claim, a plaintiff must prove five elements:

1. The defendant owed a duty of care to the plaintiff;

2. The defendant breached that duty;

3. The defendant’s conduct was the actual cause of the plaintiff’s injuries;

4. The defendant’s conduct was the proximate cause of the plaintiff’s injuries; and
5. The plaintiff was damaged.

Duty of Care

First, the plaintiff has to demonstrate that the defendant owed it a duty of care. The general rule is that people are free to act any
way they want, as long as they do not harm others. This means strangers are generally not responsible for caring for each other
unless a special relationship exists. For example, parents owe their children a duty of care and doctors owe their patients a duty of
care because of their underlying relationship. In a business context, businesses owe a duty of care to their customers and managers
owe a duty of care to their employees. Some business relationships involve a fiduciary duty, which is a duty to act with the utmost
faith, trust, and candor towards another. Doctors, lawyers, accountants, and corporate officers all have fiduciary duties towards
their patients, clients, and shareholders.

It is important to understand that businesses and individuals owe a general duty to the community as a whole. Drivers owe other
drivers and pedestrians a duty of care not to cause accidents. However, drivers are not required to report accidents or to stop and
help others when they are not involved because they do not owe a duty of care to strangers.

Businesses have a duty to warn and protect customers from crimes committed by other customers. When a business knows about,
or should know about, a high likelihood of crime occurring, then the business must warn or take steps to protect its customers.
These businesses include bars frequented by biker gangs, hotels where frequent sexual assaults occur, and any business with
escalating violence on their premises.

Businesses also owe a duty to exercise a reasonable degree of care to protect the public from foreseeable risks that the owner knew
or should have known about. There are many foreseeable ways for customers to be injured in retail stores, including objects falling
from shelves, spilled liquids, and icy entryways. If a store knows about a hazardous condition, or should have known about it, then
the store must quickly warn customers and remedy the situation.

Breach of Duty of Care

Once a duty has been established, plaintiffs have to prove that the defendant breached that duty. A breach is demonstrated by
showing the defendant failed to act reasonably. It is important to keep in mind that the reasonable person is an objective standard.
The reasonable person is never sleep-deprived, angry, or intoxicated. He or she is reasonably careful and considers consequences
carefully before acting. A jury does not put themselves in the shoes of the defendant to determine what they would have done in
that situation. Nor do they take into account the defendant’s subjective situation, such as being intoxicated or sleep-deprived at the
time.

In practical terms, the presence of injury or harm is usually enough to satisfy the “breach of duty” requirement. Often the harm is
the evidence of the breach because it would not have occurred if the defendant had acted as they should.

Breach of the duty of care can be both an action (such as causing a car accident) or it can be a failure to act (such as not clearing ice
from the sidewalk). These are fact-specific determinations because what a reasonable person would do in a given situation varies.
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There are two special doctrines that establish breach of duty of care in limited circumstances. The first, res ipsa loquitur, means
“the thing speaks for itself” in Latin and holds that a breach of a party’s duty of care may be inferred from the events that occurred.
It is used in cases where:

1. The injury would not have occurred unless someone was negligent;
2. The defendant had exclusive control over the property causing injury; and
3. The plaintiff had no role in causing the harm.

For example, if a patient discovers surgical equipment inside his or her body after surgery, the patient does not have to prove which
person in the operating room negligently left the equipment. Instead, the plaintiff can sue the surgeon under the res ipsa loquitur
doctrine because the surgeon is in charge of the surgery room. When res ipsa loquitur is raised, the burden shifts to the defendant to
prove that he or she did not cause the harm.

Figure 9.2 X-Ray Image of Scissors Left Inside a Patient
[ EXAMBLES OF RES IPSA LOQUITUR

The second doctrine is negligence per se. Legislatures sometimes pass laws defining negligence under certain circumstances. If a
defendant violates the statute or ordinance, then the defendant is legally negligent. To recover under this theory, a plaintiff has to
prove:

1. The defendant broke the law;
2. The plaintiff is in the class of people intended to be protected by the law; and
3. The violation of the law caused plaintiff’s injuries.

Negligence per se is often argued in car accidents where the defendant is ticketed for reckless driving by the police, as well as dog
bite cases where the victim has physical injuries. When defending against negligence per se claims, defendants may argue:

1. They were unable to comply with the law through reasonable care;
2. It was an emergency situation not caused by them; or
3. Complying with the law would have presented a greater risk of harm.

Actual Cause

The third element of negligence is actual causation, which is also known as but-for causation. This form of causation is fairly easy
to prove. But for the defendant’s actions, would the plaintiff have been injured? If yes, then but-for causation is proven. For
example, if a customer slips on ice on a store’s property, would the plaintiff been injured but for the store’s failure to remove the
ice? This is the form of causation that most people describe in their daily interactions. Because the store did not remove the ice, the
customer slipped and was injured.

Proximate Cause

The second form of causation asks whether the defendant’s actions were the proximate cause of the plaintiff’s injury. Sometimes
the chain of events results in the injury being too remote from the defendant’s conduct to be legally recoverable. In other words,
proximate cause means that the act or omission must be related closely enough to the injury to justify imposing legal liability.
Proximate cause places a limit on a defendant’s responsibility to immediate (or foreseeable) harm. This ensures that no intervening
causes of the plaintiff’s injuries exist.

A customer slips on ice on a store’s property and breaks a leg. On the way to the hospital in an ambulance, there is a car accident
and the customer is killed. Although the customer would not have been in the ambulance if she had not fallen on the store’s
property, the store would not be responsible in a wrongful death claim. The car accident is an intervening event that breaks the
causal chain. Put another way, the car accident was not a foreseeable consequence of the store’s failure to remove ice on its
premises.
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Proximate cause prevents actual causation to be taken to a logical but extreme conclusion. At some point, the law has to break the
chain of causation to hold parties to a reasonable amount of liability for their actions.

Damages

The final element in negligence is legally recognizable injuries, or damages. If someone walks on a discarded banana peel and does
not slip, then no tort occurs. Only when someone has been injured are damages awarded.

There are two types of damages awarded in tort law. The first, compensatory damages, seek to compensate the plaintiff for his or
her injuries. Compensatory damages can be awarded for medical injuries, economic injuries (such as loss of property or income),
and pain and suffering. They can also be awarded for past, present, and future losses. While medical and economic damages can be
calculated using available standards, it is far more difficult to assign a monetary value to pain and suffering. Juries often use the
severity and duration of the injury and its impact on the plaintiff’s life to calculate damages.

The second type of damages is punitive damages, which are intended to deter the defendant from engaging in similar conduct in
the future. The idea behind punitive damages is that compensatory damages may be inadequate to deter future bad conduct, so
additional damages are necessary to ensure the defendant corrects its ways. Punitive damages are available in cases where the
defendant acted with willful and wanton negligence, a higher level of negligence than ordinary negligence. There are constitutional
limits to the award of punitive damages.

Defenses to Negligence Claims

A defendant being sued for negligence has two main defenses: (1) assumption of risk by the plaintiff; and (2) comparative
negligence.

Assumption of Risk

The first defense is assumption of risk. If the plaintiff knowingly and voluntarily assumes the risk of participating in a dangerous
activity, then the defendant is not liable for injuries incurred. However, a plaintiff can only assume known risks. A skier assumes
the known risks of downhill skiing, including falling, avalanches, and skiing in poor conditions. However, a skier who is injured
from a defective chair lift does not assume the risk of injury as a result of a manufacturing defect.

A related doctrine, the open and obvious doctrine, is used to defend against lawsuits by persons injured while on someone else’s
property. For example, if there is a spill on a store’s floor and the store owner has put up a sign that says “Caution—Slippery
Floor,” yet someone decides to run through the spill anyway, then that person would lose a negligence lawsuit because the spill was
open and obvious.

Both the assumption of risk and open and obvious defenses are not available to the defendant who caused a dangerous situation in
the first place.

Comparative Negligence

The second defense to negligence is when the plaintiff’s own negligence contributed to his or her injuries. Most jurisdictions,
including Colorado, follow the comparative negligence rule. Under this rule, the jury determines the percentage of fault of all the
parties for the plaintiff’s injuries. If the jury finds the plaintiff responsible for some of his or her own injuries, then any
compensatory damages are reduced by that percentage. For example, if a customer is 40 percent at fault for his injuries, then the
compensatory damage award will be reduced by 40 percent. The reasoning for this rule is to hold people and businesses
accountable for their own negligence.

Figure 9.3 Recovery of Damages under Comparative Negligence
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This rule applies only to compensatory damages, and not punitive damages. Because punitive damages are meant to deter the
defendant from committing future bad acts, the purpose would be undercut if the amount of punitive damages was reduced, too.

This page titled 7.3: Negligence is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by Matthew L. Mac
Kelly via source content that was edited to the style and standards of the LibreTexts platform.
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7.4: Strict Liability

Intentional torts require some level of intent to be committed, such as the intent to batter someone. Negligence torts require
carelessness or neglect. Some torts require neither intent nor carelessness. In strict liability, it is irrelevant how carefully the
defendant acted. If someone is harmed in a situation where strict liability applies, then the defendant is liable regardless of lack of
intent.

Strict liability applies when restaurants and bars serve alcohol to minors or visibly intoxicated persons. This is dangerous because
there is a high risk that drunk patrons will injure others if they drive. Sale of tobacco and firearms to minors are also strict liability
crimes, as well as possession of child pornography.

Ultrahazardous Activity

An ultrahazardous activity is an undertaking that cannot be performed safely even if reasonable care is used while performing it,
and it does not ordinarily happen in the community. Ultrahazardous activities include using dynamite, transporting dangerous
chemicals, keeping wild animals, and using nuclear and radioactive materials. Some states have passed laws defining offshore
drilling for oil and gas as an ultrahazardous activity as well.

Defendants engaged in ultrahazardous activities are almost always liable for resulting harm. Plaintiffs do not have to prove duty of
care or breach of duty of care. The “reasonable person” test is also irrelevant, as well as the issue of whether the harm was
foreseeable.

Product Liability

Product liability cases address situations in which products, not people, cause injury. Plaintiffs can raise either negligence or strict
liability claims for injuries caused by products. There are three main product liability theories: design defect, manufacturing
defects, and failure to warn.

Design defects occur when the foreseeable risk of harm can be reduced or avoided by the adoption of a reasonable alternative
design. In other words, the manufacturer poorly designed a product that caused injuries which could have been avoided. The law
does not require products to be perfect. Litigation in these cases centers on what is a foreseeable risk and whether there was a
reasonable alternative. As a result, plaintiffs must show that an alternative design was reasonable.

For example, Takata manufactured airbags that were installed by most major car manufacturers. After many airbags failed to
deploy in car accidents, leading to severe injury and death, Takata recalled its airbags. Takata is strictly liable for injuries caused by
its defective design.

Manufacturing defects occur when a product fails to conform to the manufacturer’s design for the product. In other words, the
product may have been designed adequately but the manufacturer allowed a dangerous product to leave the plant. These claims
often involve allegations of failure to adequately inspect products before distribution.

For example, a light bulb factory is strictly liable for manufacturing a batch of faulty bulbs that explode when turned on due to
some glitch in the production process.

Failure to warn occurs when the defect is not in the product itself but in the instructions (or lack of them). The plaintiff argues that
the manufacturer failed to warn users about the dangers of normal use or a foreseeable misuse. However, there is no duty to warn
about obvious dangers.

Defenses to Product Liability
There are several defenses to product liability claims.

First, strict liability applies only to commercial sellers. If an individual sells her car to another person, she would not be strictly
liable for selling an unreasonably dangerous product if it had Takata airbags.

Second, plaintiff’s assumption of risk can be a defense. The user must know of the risk of harm and voluntarily assume that risk.
Someone cutting carrots with a sharp knife voluntarily assumes the risk of being cut by the knife. However, if the knife blade
unexpectedly detaches from the knife handle because of a design or production defect, no assumption of risk occurs.
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Third, product misuse is another defense to strict product liability. If the consumer misuses the product in a way that is
unforeseeable by the manufacturer, then strict liability does not apply. Modifying a lawn mower to operate as a go-kart, for

instance, is product misuse.

A final related defense is known as the commonly known danger doctrine. If a manufacturer can convince a jury that the plaintiff’s
injury resulted from a commonly known danger, then the defendant may escape liability.

This page titled 7.4: Strict Liability is shared under a CC BY-NC-SA 4.0 license and was authored, remixed, and/or curated by Matthew L. Mac
Kelly via source content that was edited to the style and standards of the LibreTexts platform.
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7.5: Concluding Thoughts

Tort law significantly impacts businesses, regardless of industry. Businesses must not engage in activities with the intention to harm
employees, customers, and the public. They also must act reasonably to avoid injuries caused by their negligence. Similarly,
manufacturers can be strictly liable for design defects, manufacturing defects, and failure to warn consumers. Because many
businesses are seen to have “deep pockets,” they are often targeted by plaintiffs when injured by their products and services.

Intentional torts occur when the tortfeasor intends the consequences of his or her act or knew with substantial certainty what the
consequences would be. Businesses are affected by intentional torts and need to be careful not to commit them against their
employees, customers, and members of the public. It is useful to categorize intentional torts based on the types of rights being
protected, such as preventing injuries to persons, property or privacy.

Negligence imposes a duty on all persons to act reasonably and to exercise due care in dealing and interacting with others.
Negligence has five elements. First, the plaintiff must demonstrate the defendant owed the plaintiff a duty of care. Second, there
must be a breach of that duty. A breach occurs when the defendant fails to act like a reasonable person. The plaintiff must also
demonstrate that the defendant caused the plaintiff’s injuries. Both causation-in-fact and proximate causation must be proven.
Finally, the plaintiff must demonstrate legally recognizable injuries, which include past, present, and future economic, medical, and
pain and suffering damages. Defendants can raise several affirmative defenses to negligence, including assumption of risk and
comparative negligence.

In areas where strict liability applies, the defendant is liable no matter how carefully it tried to prevent harm. Carrying out
ultrahazardous activities results in strict liability for defendants. Another area where strict liability applies is in the serving of
alcohol to minors or visibly intoxicated persons. A large area of strict liability applies to the manufacture, distribution, and sale of
unreasonably dangerous products. Products can be unreasonably dangerous because of a production defect, design defect, or both.
A product’s warnings and documentation are a part of a product’s design, and therefore inadequate warnings can be a basis for strict
product liability. Assumption of risk, product misuse, and commonly known dangers are all defenses to strict product liability.
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8.1: Introduction

Regardless of size and industry, a business’s Intellectual Property (IP) is often more valuable than its physical assets. In fact,
Fortune 500 companies have 45-75% of their assets tied to IP. Companies invest tremendous resources in developing innovative
new products and services. Intellectual property law prevents competitors from immediately profiting from another’s invention and
provides incentives for continued innovation.

X Counselor’s Corner

Intellectual property is one of a business’s most important assets. But it can also be hard to define and, thus, hard to protect. A
good IP attorney will understand the nuances of your invention and help you identify ways to get the most protection for your
intellectual property. You may find that working with her contributes to your inventive process! ~ Jenny C., attorney
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8.2: Intellectual Property

Intellectual Property is a form of intangible property representing the commercially valuable product of the human mind. IP can

be in either an abstract or concrete form. For example, a composer may have IP interests to both the abstract sound of the music he

or she composed, as well as the concrete sheet music that instructs musicians how to play the musical composition.

Protection of IP rights generally fall into one of four categories: patents, trade secrets, copyrights, and trademarks.

Protects

Elements

Filing Requirements

Duration

Type of Law

Type of Enforcement
Action

Criminal Liability
Expensive

Search Required for
Existing IP Holders

Patent

Inventions & methods

Novel & non-obvious

Application must be
approved by USPTO

20 years (14 years for a
design patent)

Federal only

Infringement
No

Yes

Yes

Trade Secret

Valuable secrets that give

a business a competitive
advantage

Distinctiveness

Information must be kept

secret but no formal
process is necessary

Forever, as long as

information is kept secret

State (Economic
Espionage Act may
provide some federal
protection depending on
facts of case)

Misappropriation

Yes

No

Copyright

Tangible expression of
an idea; but not the idea
itself

Original expression

Protection is automatic
once creative expression
takes tangible form; does
not have to be filed with
the CO but receives
greater protection if it is

70 years after death of
author, 95 years from
publication, or 120 years
from creation (whichever
is shorter)

Federal only

Infringement
Yes

No

No

Trademark

Words & symbols used
to identify products or
services

Reasonable measures in
place to protect secrecy

Mark is used in
commerce; does not have
to be filed with USPTO
but receives greater
protection if it is

10 years but can be
renewed an unlimited
number of times as long
as mark is still being
used

Federal and state

Infringement & dilution

Yes

Maybe (depends on
policing costs)

Yes

Different types of IP may attach to aspects of the same product or service. For example, Coca-Cola has trademarks for its name and

logo, a patent for the shape of its original glass bottle, a copyright for its commercial jingle, and a trade secret for its cola recipe.
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Figure 23.1 Examples of Coca-Cola trademarks
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8.3: Constitutional Roots

The US Patent and Trademark Office (USPTO) was established to protect patents as enumerated in Article I, Section 8 of the
Constitution. That clause, known as the Copyright Clause, says that Congress may “promote the Progress of Science and useful
Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries.” The
USPTO website has a searchable database for trademarks and patents.

The Copyright Clause directs the federal government to protect certain products of the mind, just as much as it protects personal
land or money. The Copyright Clause essentially allows the government to create a special kind of monopoly around IP. For
example, a pharmaceutical company invents a drug and applies for a patent. If the patent is granted, then the company can charge
as much as it needs to recover its research and development costs because competitors are shut out of that drug market by virtue of
the patent. Violations of patent law carry severe penalties.

How can Congress outlaw most monopolies when the Constitution grants monopolies for IP? The answer lies in the genius of the
Copyright Clause itself. As in all monopolies, there are two sides: the producer and the consumer. The producer wants the
monopoly to last as long as possible, while the consumer wants the monopoly to end as quickly as possible. The Copyright Clause
strikes a compromise between the producer and the consumer in two ways.

First, the Clause states that Congress can grant the monopoly only to “promote the progress of Science and Useful Arts,” which is a
very specific purpose. Note that making an inventor rich is not the purpose. Rather, the purpose is progress. Granting temporary
monopolies encourages progress by providing a financial incentive to producers. Singers, songwriters, inventors, drug companies,
and manufacturers invent and create in the hope of making money. If they were not protected, they would either not invent at all or
would simply do it for themselves, without sharing the fruits of their labor with the rest of society.

Second, the Clause states whatever monopoly Congress grants has to be for a “limited time.” Congress makes the decision on how
long a monopoly can last based on how best to promote progress. When the monopoly ends, science is advanced again because
others can freely copy and improve upon the producer’s products. Society benefits greatly from the expiration of IP monopolies.
Important drugs such as aspirin and penicillin, for example, can now be purchased for pennies and are accessible to the entire
human population. Similarly, literary works, such as Shakespeare’s Hamlet or Beethoven’s Fifth Symphony, can be performed and
enjoyed by anyone at any time without seeking permission or paying royalties because copyrights last for only seventy years after
the death of the author or creator. These inventions and works are now in the public domain to be enjoyed by all.
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8.4: Patents

A patent is the exclusive right to make, use or sell an invention for a specified period of time (usually seventeen years), granted by
the federal government to the inventor. A patent holder owns a patent. Patents may be legally sold to others. Therefore, an
inventor may sell a patent to others, which ends his or her property interest in the invention.

Many inventors and designers work for employers in creative and inventive capacities. If an employee invents something as part of
his or her employment, then the employer is the patent holder. This arrangement allows innovative ideas to be adequately funded
and to prevent employees working against the best interests of their employers. However, if an employee invents something outside
of work on his or her own time, and the invention is not related to his or her employment, then the employee is the patent holder.

To apply for a patent, an inventor must meet two requirements: the invention must be (1) novel and (2) non-obvious. To be novel,
the invention must not have been previously invented and must not come from a trivial improvement to an existing invention. In
other words, it must not have been previously known or used. To be non-obvious, the invention must not be obvious to a
reasonable person in an appropriate field with ordinary skill. In other words, patents reward creativity that results in something new
and is not considered common knowledge by someone in the industry.

Patent Requirement Description

Novel New; cannot be something that was already invented or in use

. Not common knowledge to a reasonable person with ordinary

Non-obvious I .
skills in the industry

Not all things can be patented. An idea alone (without a definite description) cannot be patented. Similarly, the laws of nature (such

as gravity) and things that occur naturally (such as DNA) cannot be patented. This is because some items found in nature are not

the result of the human mind or creativity. If not the product of human invention, then a patent cannot apply. This distinction can be

narrow in some industries. For example, DNA cannot be patented but the scientific process of synthetically reproducing DNA can

be patented. Likewise, oil cannot be patented but the process for extracting it from the ground can be.

Types of Patents

Three types of patents exist. The most common type of patent is the utility patent. Utility patents are granted for a useful
innovative machine, process, manufacture, composition of matter (such as a new chemical) or an improvement to an existing item
or process. These patents usually are granted for twenty years.

A design patent may be granted for new, original, and ornamental designs for an article of manufacture. This type of patent
protects a product’s appearance or nonfunctional aspects. These patents last for only fourteen years.

A plant patent covers inventions or discoveries of asexually reproduced plants (e.g., plants produced through methods such as
grafting, root cuttings, and budding). In other words, the plant is able to multiply without using seeds. For example, one company
patented a unique rose whose color combination did not exist in nature.
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Type of Patent Description

e Protects the way an invention is used and operates
e Useful innovative machine (e.g. table saw), process (e.g.
software program), manufacture (e.g. thumb drive that fits into
Utility USB port), composition of matter (e.g. new chemical) or an
improvement to an existing item or process
e Must be useful and functional
o Inventor does not have to show invention has monetary value

e Lasts 20 years (unless patent granted before June 8, 1995)

e Protects appearance of product (e.g. Jeep’s grill design)

Design e Lasts 14 years

e Protects any distinct and new variety of plant
o Plant cannot have been sold or released in US for more than 1
Plant year . . . .
¢ Involves many controversial patents involving genetically
modified plants used for food

e Lasts 20 years

Patent Enforcement

The USPTO grants property rights to patent holders within the United States. Patent law is complicated, and attorneys who wish to
practice patent law must have an engineering or science background and pass a separate patent bar exam. When an application is
filed, the USPTO assigns a patent examiner to decide whether the patent application should be approved. While the application is
pending, the applicant is permitted to use the term “patent pending” in marketing the product to warn others that a patent claim has
been filed. Even after a patent has been issued by the USPTO, however, the patent is only presumed to be valid. If someone
challenges a patent in a lawsuit, final validity rests with the US federal courts.

In the last decade there has been more than a 400 percent increase in the number of patents filed, resulting in a multiyear delay in
processing applications. An increase in the number of business method patents contributed to this dramatic increase in patent
applications. A business method patent seeks to monopolize a new way of conducting a business process. For example, “Patent
Filing for One-Click Web Ordering” describes a method of e-commerce by which a customer can order an item and pay for it
immediately with just one click of a button. This one-click patent was granted to Amazon.com. Amazon licensed the patent to
Apple so that it could feature one-click on its website. This in turn allowed Amazon to recover some of its development costs from
Apple, which also wanted to use the technology.

IP protection sometimes involves controversial issues. For example, pharmaceutical companies rely on patent law to protect their
massive investment in research and development of new drugs. For the few drugs that eventually get governmental approval and
commercial success, manufacturers seek to extract the highest possible price during the period of patent monopoly. For example,
antiretroviral drugs has greatly extended the lives of HIV/AIDS patients, but the drugs cost between $10,000 and $12,000 per year
in the United States. In many developing nations, individuals cannot afford US prices. Therefore, some governments have declared
national health emergencies, a procedure under international treaties called compulsory licensing, that forces drug companies to
license the formula to generic drugmakers. As a result, Cipla, a generic drug manufacturer in India, manufactures the same
antiretrovirals for about $350 a year.

Outside the United States, a patent granted by the USPTO does not automatically protect the inventor’s interest in that property.
Instead, IP is protected by a series of international conventions. Because international law is only binding on nations who agree to
be bound by it, IP is not protected internationally in nations that have not signed the conventions.

Patent Infringement

If someone uses a patented invention without permission from the patent holder, then the user violates the patent holder’s rights.
Patent infringement is the act of making, using, selling, or offering to sell a patented invention without the permission of the
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patent holder. Patent infringement can be either direct or indirect. Direct infringement occurs when someone copies and uses an
invention, or uses an invention with a slight variation or addition. Indirect infringement occurs when someone “designs around” a
patent by creating a product that is substantially the same and performs a similar function.

If patent holders successfully sue for patent infringement, they may be entitled to an injunction forcing their competitors to stop
using the invention, treble damages, costs, and attorney’s fees. The most common defense to patent infringement claims is to
challenge the validity of the patent. Given the scientific and technical nature of patent cases, litigating these cases is expensive.

As a result of the cost of litigation, patent trolls exist in certain industries such as technology and pharmaceuticals. Patent trolls are
individuals or companies who obtain the rights to one or more patents to profit by means of licensing or litigation, rather than by
producing their own goods or services. The main source of revenue for patent trolls comes from suing companies for infringement
and hoping the companies settle. For a relatively minor cost of applying for a patent and attorneys’ fees, patent trolls look for a big
payout. For example, NTP, a patent troll, sued the maker of BlackBerry, claiming patent infringement for the technology used to
deliver the BlackBerry’s push email feature. Faced with a potential shutdown of service, BlackBerry settled the case for more than
six hundred million dollars.

Over the past decade, there have been some legal developments to help protect companies from patent trolls. For example, the US
Supreme Court unanimously ruled that patent infringement cases must be filed in the federal court where the defending company is
based rather than a court of the plaintiff’s choice. This reduces the exposure and cost to the company of defending against cases
filed across the nation, and for the patent trolls to “forum shop” for districts they believe will be more beneficial to their claims.

More companies are choosing to fight patent trolls in court rather than payout. For example, Apple has been defending itself in
court against patent troll VirnetX over patents that VirnetX obtained in FaceTime and iMessage delivery systems. Although Apple
has a large enough budget to engage in protracted litigation, not every company does. Therefore, patent trolls often target start-up
companies hoping that the economic threat of a lawsuit encourages quick settlements.
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8.5: Trade Secrets

A Trade secret is a formula, process, device, or other business information that is kept confidential to maintain an advantage over
competitors. The scope of trade secret protection goes well beyond patent law. Unlike patent law, protection under trade secret law
is not tied to the information’s novelty. Instead, the essence of a trade secret is its relative secrecy.

Information that:
1. Is not generally known or ascertainable;
Elements of a Trade Secret 2. Provides a competitive advantage;
3. Has been developed at the owner’s expense & is used continuously in the owner’s business; and
4. The owner intends to keep it confidential.

A trade secret is, in short, secret information. This information may include a process, formula, pattern, program, device, method,
technique, or compilation. For many companies, lists of suppliers, costs, margins, and customers are all trade secrets. Soft drink
recipes, the Big Mac’s special sauce, and even the combination of wood that is used in the burning process to make Budweiser beer
are all trade secrets. Additionally, Google’s algorithm for conducting web searches is a trade secret.

Trade secrets are unlike patents in that with a patent, the inventor must specifically disclose in the application the details of the
invention. Thus, the inventor has not protected the secret of the invention. However, in exchange for this disclosure, a patent owner
has a legal monopoly over the property for a specified period of time. Even if others discover how the invention works (which
often is not difficult because patent applications are public record), they are prohibited from making, using, or selling it without the
patent holder’s permission. After the patent expires, the patent holder no longer has a property right to exclude others.

Trade secrets can last forever if the owner of the secret keeps it a secret. If someone uses lawful means to uncover the secret, then
the secret is no longer protected. Therefore, some companies would rather not make their confidential information public
knowledge through a patent application in return for a temporary monopoly. Instead, they choose to protect the confidentiality of
the information or product internally with the hope of a longer period of protection. For example, Google protects its search
algorithm as a trade secret to maintain a competitive advantage in the market for as long as possible.

A claim for misappropriation may be brought when a trade secret has been wrongfully obtained, such as through corporate
espionage or bribery. Generally, misappropriation occurs if the secret was acquired by improper means, or if the secret was
disclosed or used without permission from the secret’s owner. Damages may include actual loss and unjust enrichment not captured
by actual loss. Additionally, in cases of willful or malicious misappropriation, double damages may be awarded, as well as
attorney’s fees.
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e 23.5: Trade Secrets by Melissa Randall and Community College of Denver Students is licensed CC BY 4.0. Original source:
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8.6: Trademarks

A trademark is any word, name, logo, motto, device, sound, color, or graphic symbol used by a manufacturer or seller to
distinguish its products. The main purpose of a trademark is to guarantee a product’s genuineness. In effect, the trademark is the
commercial substitute for one’s signature. To receive federal protection, a trademark must be (1) distinctive rather than merely
descriptive, (2) affixed to a product that is actually sold in the marketplace, and (3) registered with the USPTO.

Symbol Associated with Trademarks Meaning
® The mark is officially registered with the USPTO
my The mark is not registered with the USPTO & is used with goods

The mark is not registered with the USPTO & is used with
services

SM

The Lanham Act protects trademarks. Unlike copyrights and patents, trademarks can last forever and are not subject to the
Constitution’s limited time restriction. Since the objective of trademark law is to prevent consumer confusion, the public good is
best served by allowing companies to maintain their trademarks as long as consumers associate a trademark with a specific origin.
The moment they no longer make that association, however, the trademark ceases to exist.

When it comes to trademarks, distinctiveness is good. Therefore, an invented word is the easiest type of trademark. In 1997, Larry
Page and Sergey Brin were brainstorming names for their new Internet search engine, and invented the word “Google,” which is a
play on “googol” that means 1 followed by 100 zeroes. They felt the name reflected their goal to organize the staggering amount of
information available on the Internet. Common words can also become trademarks as long as consumers identify them with a
particular source. For example, Amazon is the name of the world’s longest river, but it is also the name of an online retailer. Since
consumers now identify Amazon.com as an online retailer, the name can be trademarked.

People’s names may also be trademarked as long as they have a business presence. Over time, if consumers begin to identify a
person’s name with their business, then the name has acquired secondary meaning and can be trademarked. Thus, Sam Adams is a
trademark for a beer, Ben & Jerry’s is a trademark for ice cream, and Ford is a trademark for motor vehicles.

Figure 23.2 Photo of Ben & Jerry’s Justice ReMix’d Ice Cream

In addition to names and logos, slogans may also be trademarked. For example, “Built Ford Tough” and the “Quicker Picker
Upper” are both trademarked slogans. Trademarks can also apply to a combination of distinctive words, logos, and slogans.
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McDonald’s has a trademark for its name, a trademark for its “golden arches,” and a trademark for its slogan “i’m lovin’ it.”
McDonald’s could also trademark the combination of how those three items are displayed together in its advertising materials.

Trademarks are usually granted for a specific category of goods. The same name can sometimes be used for multiple categories of
goods. The name Delta is a trademark for both an airline and a brand of faucets. Since there is little chance that consumers will
confuse an airline with a faucet brand, trademark law allows these dual registrations.

On the other hand, some brands are so strong that they may stop registration even for a completely different category of goods.
McDonald’s is a good example of this. The McDonald’s trademark is one of the strongest in the world and is instantly
recognizable. In 1988, hotel chain Quality Inns launched a new line of budget motels called “McSleep.” McDonald’s sued,
claiming trademark infringement. McDonald’s claimed that consumers might be confused and believe that McDonald’s owned the
hotel chain. A federal judge agreed and ordered Quality Inns to change the name of the chain, which it did, to Sleep Inns.

Trademarks go beyond a company’s name or its logo. A color can be trademarked if it is strong enough to create consumer
identification. Pink, for example, is trademarked when used for building insulation by Owens Corning. All other insulation
manufacturers must use different colors. Sounds can be trademarked too, such as MGM Studios’ lion’s roar. Distinctive colors,
materials, textures, and signage of a Starbucks or T.G.I. Friday’s are considered trade dress and cannot be copied. A unique bottle
shape also can be trade dress. Trade dress is the overall appearance and image in the marketplace of a product or commercial
enterprise, including any packaging, labeling, design and decor. Interestingly, courts have been reluctant to grant certain smells
trademark protection, even though it can be argued that certain fragrances such as Old Spice or CK One are distinctive.

Companies providing services may receive trademark protection called a service mark. Instagram, for example, is a service mark.

A trademark can also be used to demonstrate certification meeting certain standards, such as the Good Housekeeping Seal of
Approval. The International Organization for Standardization (ISO) and its various standards for quality management (ISO 9000)
or environmental quality (ISO 14000). The Forest Stewardship Council (FSC) allows its logo to be used on paper products that
come from sustainable forests, while certain foods can be labeled “Organic” or “Fair Trade” if they meet certain standards as
established by governmental or nongovernmental organizations. Each of these marks is an example of a certification mark.

Finally, a mark can represent membership in an organization, such as the National Football League, Girl Scouts of America,
Chartered Financial Analyst, or Realtor. Each of these is known as a collective mark. The rules that apply to trademarks apply
equally to service marks, collective marks, and certification marks.

The Lanham Act excludes a few categories from trademark registration, mainly for public policy purposes. Obviously, trademarks
will not be granted if they are similar or identical to a trademark already granted. When starting a new company, businesses need to
make sure that their business name is not already trademarked by someone else. Trademarks also cannot contain the US flag, any
government symbol (such as the White House or Capitol buildings), or anything immoral. Trademarks cannot be merely
descriptive. Therefore, every restaurant is allowed to offer a “Kid’s Meal,” but only McDonald’s can offer a “Happy Meal.”

A trademark is valid as long as consumers believe that the mark is associated with a specific producer or origin. If the mark refers
to a class of goods instead, then the trademark no longer exists. This process is called genericide. Many words today once started
as trademarks: furnace, aspirin, escalator, thermos, asphalt, zipper, lite beer, Q-tip, and yo-yo are all examples of trademarks that
are now generic and have therefore lost legal protection. To prevent genericide from occurring, trademark owners must actively
police their use. If trademarks become generic, the owners will lose control of the marks and the public (and competitors) will be
free to use those words just as they use “aspirin” and “yo-yo” today.

Trademark infringement occurs when someone uses someone else’s mark, either completely or to a substantial degree, when
marketing goods or services without the permission of the mark’s owner. When Apple first released the iPhone, it found out that
“i{Phone” was already a registered trademark belonging to Cisco for a phone used for calling over the Internet. To avoid trademark
infringement liability, Apple purchased the trademark from Cisco.

The elements of trademark infringement are:

o Distinctiveness (strength) of plaintiff’s mark;

o Similarity of the two marks;

o Similarity of goods or services associated with marks;
o Similarity of the parties’ facilities/operations;
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o Similarity of the parties’ advertising;
o Defendant’s intent; and
o Proof of actual confusion.

Even if a trademark owner does not believe a similar use of its mark would lead to any consumer confusion, it can protect its
trademark through a concept called dilution. Trademark dilution occurs when a trademark’s strength or effectiveness is impaired
by the use of the mark by an unrelated product, often blurring the trademark’s distinctive character or tarnishing it with an unsavory
association. For example, when an adult novelty store in Kentucky opened as “Victor’s Secret,” Victoria’s Secret filed a dilution

suit in response. Under dilution concepts, the trademark owner only needs to show a likelihood that its mark will be diluted or
tarnished in some way.

Companies or persons accused of trademark infringement can rely on several defenses:

e Marks are sufficiently different;
o Fair use;

¢ Parody;

o Comedy and satire; and

o Consumer advocacy.

The most obvious is arguing that no infringement has occurred because the two marks are sufficiently different enough that
consumers will not be misled. For example, in 2002 Jeep sued General Motors for infringing on what Jeep called its trademark
grill. GM’s Hummer division released the H2 that year, with a similar seven-bar grill. A district court held that there was no
trademark infringement because the grills were too dissimilar to cause consumer confusion.

Figure 23.3 Photos of Hummer H2 and Jeep Grills
Another defense is fair use. The Lanham Act prohibits the use of someone else’s trademark when selling goods. However, when a
company mentions a competitor’s product to draw a comparison, this is called comparative advertising and is fair use of the

competitor’s trademark. Honda, therefore, is free to claim that the “Honda Accord is better than the Toyota Camry” in its
advertising even though Toyota and Camry are both trademarks.

The First Amendment also recognizes the use of parody, comedy, or satire as fair use. Comedy skits on television that make fun of,
or use, company logos are an example of this fair use. The First Amendment is also a defense for websites run by consumer
activists who seek to criticize or parody companies, such as “www.fordreallysucks.com” or “www.peopleofwalmart.com.”

This page titled 8.6: Trademarks is shared under a CC BY 4.0 license and was authored, remixed, and/or curated by Matthew .. Mac Kelly via
source content that was edited to the style and standards of the LibreTexts platform.

e 23.6: Trademarks by Melissa Randall and Community College of Denver Students is licensed CC BY 4.0. Original source:
https://introductiontobusinesslaw.pressbooks.com.
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8.7: Copyright

The final form of intellectual property protection is copyright. A copyright is a property interest in an original work of authorship
(such as literary, musical, artistic, photographic, or film work) fixed in any durable medium of expression. The owner of a
copyright has the exclusive right to reproduce, adapt, distribute, perform, and display the work. The durable medium requirement
exists because otherwise it would be impossible to prove who is the original author of a work. Ideas, by themselves, cannot be
copyrighted.

Like patents and trademarks, federal law protects copyrights. Copyright is designed to protect creativity. It is one of the two types
of IP specifically mentioned in the Copyright Clause of the US Constitution. Copyright extends to any form of creative expression,
including digital forms.

Because computer software is a compilation of binary code expressed in 1 and 0, software can be copyrighted. Similarly, if a group
of students were given a camera and asked to photograph the same subject, each student would frame the subject differently, which
is an expression of their creativity.

A copyrighted work is automatically protected upon its creation. Unlike patents and trademarks, which must go through an
expensive and rigorous application process, authors do not need to send their work to the government for approval. In 1989, the
United States signed the Berne Convention, which is an international copyright treaty. This treaty eliminated the need to write
“Copyright” or place a © symbol on the work itself to receive legal protection. Copyrights may be registered with the US
Copyright Office, if the author chooses.

Copyright protection lasts for seventy years after the death of the author. If there is more than one author, the copyright expires
seventy years after the death of the last surviving author. If a company, such as a publisher, owns a copyrighted work, the copyright
expires ninety-five years from the date of publication, or one hundred twenty years from the date of creation, whichever comes
first. After the copyright expires, the work falls into the public domain. The works of Shakespeare and Beethoven are in the public
domain, and may be freely recorded or modified without permission.

The copyright owner may allow the public to view or use a copyrighted work for free or for a fee. This use is contained in a
copyright license. A license is essentially permission from the copyright holder to use the copyrighted material, within the terms of
the license. When purchasing a book, MP3 or DVD, for example, the copyright license allows the purchaser to read the book, listen
to the music, and view the movie in private. The license does not allow the purchaser to show the movie to a broad audience, to
modify the music, or to photocopy the book to give away or sell. These rights of reproduction, exhibition, and sale are not part of a
license. The purchaser does have the right of first sale. This means that the owner of the physical work can do with it as he or she
pleases, including resell the original work.

There are common licenses that authors can easily refer to if they wish to distribute their work easily. The General Public License
(GPL) for software and Creative Commons (CC) license for text and media are well-known examples.

Licenses in the digital arena can be very restrictive. Copyright holders may use schemes such as Digital Rights Management
(DRM) to limit ownership rights in digital media. DRM limits the number of copies and devices a digital file can be transferred to,
and in some cases even permits the copyright holder to delete the purchased work.

Copyright infringement occurs when someone uses a copyrighted work without permission or violates the terms of a license.
Copyright infringement is common when someone takes someone else’s work and simply repackages it as their own. For example,
J. K. Rowling’s Harry Potter series created an international following, and many fans gather online to discuss her books. One
website, called the Harry Potter Lexicon, served as an encyclopedia to the Harry Potter world, with reference notes on characters,
places, spells, and other details. When the site announced plans to publish the contents of the Lexicon in a book format, J. K.
Rowling successfully sued, claiming copyright infringement.

Copyright infringement also may be indirect, such as helping others violate a copyright. Websites such as Napster and Grokster,
which existed solely for the purpose of facilitating illegal downloading of music, were copyright infringers even though the
websites themselves did not directly violate any copyrights. The music recording industry pursues these cases aggressively.

Copyright law makes a distinction between “fair” and “infringing” use. Fair use includes copying a work for purposes of
commentary, criticism, news reporting, teaching, or research. Just because a work is used in a news article or in a classroom,
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however, does not make its use fair.

Factors to determine Fair Use of Copyrighted Materials:

1. The purpose and character of the use
e Is it for educational purposes or to make a profit?

2. The nature of the copyrighted work
o Is the work part of the “core” of the intended protection that copyright provides?

3. The amount and substance of the portion used
e Is the amount used a small portion or the entire work?

4. The effect of the use on the potential market for the copyrighted work
e Does the use of the copyrighted work unfairly impact the owner’s business?

In an attempt to tackle the problem of copyright infringement on the Internet, Congress passed the Digital Millennium Copyright
Act (DCMA) in 1998. One portion of the law helps Internet service providers by expressly stating that those providers cannot be
sued for copyright infringement if others use their networks for infringing uses. Another portion of the law helps websites by
stating that if a user uploads infringing material and the website complies with a copyright holder’s request to remove the material,
the website is not liable for infringement. For example, if an individual uploads a portion of a copyrighted song, movie, or
television show to YouTube, YouTube may remove the clip at the request of the copyright holder. Finally, the DMCA makes it
illegal to attempt to disable a copy protection device, such as DVD and Blu-ray Discs. Anyone who writes software that disables a
copy protection device violates the DMCA.

This page titled 8.7: Copyright is shared under a CC BY 4.0 license and was authored, remixed, and/or curated by Matthew L. Mac Kelly via
source content that was edited to the style and standards of the LibreTexts platform.

e 23.7: Copyright by Melissa Randall and Community College of Denver Students is licensed CC BY 4.0. Original source:
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8.8: Concluding Thoughts

The framers of the Constitution recognized the value of intellectual property by including the Copyright Clause into Article I,
Section 8. As IP law evolved, laws that govern trade secrets, patents, trademarks, and copyright have emerged. These legal
protections provide a foundation for businesses, entrepreneurs, and artists to create useful and innovative works. Without the
financial incentives provided by IP law, innovation would grind to a halt.

The Constitution states the primary purpose of providing temporary IP monopolies is to advance science and the useful arts. This
advance can take place when IP owners create IP, but it can also take place when the IP falls into the public domain at the end of its
limited time.

This page titled 8.8: Concluding Thoughts is shared under a CC BY 4.0 license and was authored, remixed, and/or curated by Matthew L. Mac
Kelly via source content that was edited to the style and standards of the LibreTexts platform.

o 23.8: Concluding Thoughts by Melissa Randall and Community College of Denver Students is licensed CC BY 4.0. Original source:

https://introductiontobusinesslaw.pressbooks.com.
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10.1: Introduction

4} Learning Objectives

e Analyze laws pertaining to unfair trade practices and the agency that scrutinizes them.

Figure 10.1.1: Introduction (Credit: Carol M. Highsmith collection/ wikimedia/ Attribution 2.0 Generic (CC BY 2.0))
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10.2: Unfair Trade Practices

The term “unfair trade practice” describes the use of deceptive, fraudulent, or unethical methods to gain business advantage or to
cause injury to a consumer. Unfair trade practices are considered unlawful under the Consumer Protection Act. The purpose of the
law is to ensure that consumers have the opportunity to make informed, rational decisions about the goods and services they
purchase.

Unfair trade practices include false representation of a good or service, targeting vulnerable populations, false advertising, tied
selling, false free prize or gift offers, false or deceptive pricing, and non-compliance with manufacturing standards. Alternative
names for unfair trade practices are “deceptive trade practices” or “unfair business practices.”

Section 5(a) of the Federal Trade Commission Act prohibits “unfair or deceptive acts or practices in or affecting commerce.” Per
the rule, unfair practices are those that cause, or are likely to cause, injury to consumers, those that consumers cannot avoid, and
those in which the benefits of the product or service do not outweigh the deception. Deceptive practices are defined as those in
which the seller misrepresents or misleads the consumer, and the misleading practice is substantial.

The Federal Trade Commission (FTC) is a federal agency that enforces consumer protection laws. Consumers may seek recourse
for unfair trade practices by suing for compensatory or punitive damages. Plaintiffs do not have to prove intent. Showing that the
practice itself was unfair or deceptive is sufficient.

Figure 10.2.1: The Federal Trade Commission (FTC) enforces consumer protection laws. (Credit: U.S. Government/ wikimedia/
License: Public Domain)

Unfair Trade Practices and Examples

Product Guarantees and False Endorsements

Companies must be prepared to honor product guarantees. For example, if a product is advertised with a 50 percent money-back
guarantee, then that must be provided to customers who meet the requirement(s) attached to the guarantee. Similarly, companies
may not create false endorsements and testimonials about their products.
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Unfair Advertising

False advertising includes the misrepresentation of a product, service, or price. It may be more expansively defined to include
unfair sales strategies, such as advertising one item and then selling another item in its place, e.g., one that is higher priced, lower
quality and/or less in demand. This method is most commonly referred to as “bait and switch.” Additional examples of unfair
advertising include incorrect pricing, fake endorsements, deceptive guarantees, making false statements, and providing descriptions
that exaggerate the performance of the product or service.

v/ Example 10.2.1

For months, Ivan had searched for just the right window curtain to match the décor of his new high rise condo. Finally, while
browsing through Amazon, he saw two gray velvet curtains that featured a damask pattern, with taupe and gold accents and
specks of ice blue glitter accents. He could not have designed a more perfect color palette for the window treatments if he tried.
Moreover, the velvet blackout touch was just what he needed. Excited, he hit the “Buy Now” button and waited a couple of
days for his order to arrive. When it did, what a huge disappointment! He could see, if he stared long and hard enough, how
someone with a vivid imagination might consider the curtain to be an abstract interpretation of what was advertised. However,
most people would see that the product was not at all close to what was advertised. The velvet was closer to linen, the damask
pattern was closer to swirls, and the taupe and gold accents with specks of ice blue were closer to silver and purple, with
specks of mauve. After running a Google reverse image search of the original product photo, he saw it featured in an interior
design magazine. When Ivan looked up the product endorsements and reviews, he saw that all of the reviewers had only posted
reviews for that particular seller’s products, and that they had posted nothing but glowing reviews for each of the products. It
was clear to Ivan that the seller was guilty of false advertising, as well as faking endorsements. Ivan has enough information to
submit a consumer complaint to the Federal Trade Commission.

Taking Advantage of Customers

The FTC also pays particular attention to business ventures that target vulnerable populations. For example, some telemarketing
efforts employ intense pressuring tactics to target seniors and people who don’t speak English.

v/ Example 10.2.2

Devin is involved in the telemarketing of spy gadgets, such as bugs and bug detectors. He has had a lot of trouble finding a
market for these products. One day, he speaks with an older citizen who asks him about the benefits of the bug detector. Devin
starts to knowingly make unsubstantiated claims that there have been news reports that home bugging is on the rise. His false
claims works like a charm. Spooked, the elderly customer buys the most expensive bug detector product. Seeing his success,
Devin purchases a report of households in his geographic selling area that are headed by people over the age of 70. Over the
next few months, his sales increase at an explosive rate. When he is recognized by management for his leading sales numbers,
they also inquire about the secret to his success as they seek to replicate it in training materials for other sales professionals.
When Devin proudly explains his tactics, he is terminated by the company. The company calls the customers impacted by his
false claims, explains that there was a misrepresentation by one their sales associates regarding the scope of known bugging
activity, allows them to keep their bug detectors, and refunds them the money they spent purchasing the products. The sales
associate engaged in unfair trade practices, but the company took appropriate steps to correct it.

Misrepresenting a Product

At times, the FTC may be quite technical in its definition of certain terms. For this reason, companies should be very clear about
their usage of various phrases and words. For example, the word “new” may only be used to refer to a product that is less than six
months old. Other terms may be the subject of debate or litigation, such as whether a lotion will actually “rejuvenate” skin or
whether a tablet will actually “cure” baldness. Indeed, a sweater should not be called “wool” unless that is its complete
composition. There are many examples, so it is important for businesses to have an understanding of the FTC’s rules on this topic.
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Giving Misleading Price Information

The FTC sanctions misleading price information as an unfair trade practice. Examples of misleading price information include false
sales in which a “limited time offer” might actually be available forever, or running a “Going Out of Business” sale without any
plans to go out of business while advertising that items are discounted, although the prices have not changed.

v/ Example 10.2.3

A brick and mortar store has an online promotion for a “buy one, get one” offer for the season’s hottest new phone, stating that
the offer is only available on Black Friday. The store opens at 5:00 a.m., and customers start lining up with their sleeping bags
in tow the evening prior to the morning opening time. After customers almost stampede one another, they learn that they will
have to also purchase a phone plan that is inflated by 100% of its regular price to qualify for the deal. Nowhere in the literature
or promotions was the phone plan, or its over-inflated price, mentioned as a requirement to get the buy one get one free phone
deal.

Failing to Disclose Pertinent Information

Merchants must disclose facts that would reasonably influence the consumer’s decision to make a purchase. Withholding pertinent
information from customers may be viewed by the FTC as equal in severity to the process of using overtly incorrect or deceptive
information. For example, sellers should always disclose the full price of their products or services before accepting payment for
them.
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10.3: The Federal Trade Commission

The FTC was created in 1914 to address the problem of monopolies and trusts. Following the Civil War, a wave of consolidation
and growth among companies triggered increased public debate. Through handshake agreements, issuance of stock, and pooling
arrangements, companies could fix prices and outputs, thus effectively stopping competition and raising consumer prices. A
substantial number of mergers gave control over key industries to small groups of businesses. Where companies did not merge,
other arrangements were made to have a similar effect. Conglomerates controlled most of the relevant industries that produced
household necessities. Goods used in production were also the product of highly concentrated trusts, such as the United States Steel
Corporation and the International Paper Company. Concerns about industrialization and a changing economy, with shifting norms
for personal lives, triggered antitrust sentiment.

Figure 10.3.1: The Federal Trade Commission prevents monopolies, like that of U.S. Steel in the early 20th century. (Credit: Bruce

McAllister/ wikimedia/ License: Public Domain)
The perceived unfairness and fears caused by the consolidation of businesses created strong anti-business sentiment and increasing
cries for price controls to be considered as a remedy for heavily concentrated industries. These organizations posed economic and
social problems that became a large social concern. In response, the Federal Trade Commission (FTC) was created with broad
powers to investigate and propose formal recommendations to companies about their competitive practices. The FTC did not
formally have a consumer protection mission until the passage of the Wheeler-Lea Act in 1938. This act gave the FTC the power to
combat false advertising for any foods, drugs, medical devices, or cosmetics.

In addition to the Wheeler-Lea Act, subsequent amendments to the FTC Act, as well as judicial respect toward the agency,
broadened the power and jurisdiction of the FTC.

Today, in addition to its original antitrust roots, the FTC enforces consumer protection laws.

Bureaus of the FTC

Several bureaus now stand in support of the FTC’s efforts.

Bureau of Consumer Protection

The Bureau of Consumer Protection protects consumers against unfair trade practices. Bureau attorneys enforce consumer
protection laws issued by the FTC. In addition to enforcement actions, the Bureau’s functions include investigations and consumer
and business training. Unfair trade practices in advertising and marketing are a main focus, as well as privacy, financial products
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and practices, and identity protection. The Bureau also manages the United States National Do Not Call Registry and investigates
telemarketing fraud.

Bureau of Competition

The Bureau of Competition’s purpose is to eliminate and prevent “anticompetitive” business practices related to the enforcement of
antitrust laws. The FTC and the Department of Justice share responsibility for enforcement of antitrust laws.

Bureau of Economics

The Bureau of Economics supports the Bureau of Competition and Bureau of Consumer Protection by providing subject matter
expertise regarding the economic impacts of FTC legislative activity.

FTC Activities

The FTC investigates issues raised through a number of sources, including consumer, business, and media reports. If the FTC
concludes that there was unlawful conduct, it may seek several forms of recourse. These include the pursuit of voluntary
compliance through a consent order, the submission and filing of administrative complaints, or the initiation of a federal action and
litigation.

The FTC has the power to create rules regarding widespread industry practices. Rules created in this fashion to address systemic

issues are called trade rules.
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10.4: End Notes
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10.5: Assessment Questions

1. Define unfair trade practices.

Answer

The term “unfair trade practice” describes the use of deceptive, fraudulent, or unethical methods to gain business advantage or
to cause injury to a consumer. Unfair trade practices are considered unlawful under the Consumer Protection Act. The purpose
of the law is to ensure that consumers have the opportunity to make informed, rational decisions about the goods and services
they purchase.

2. All of the following are considered unfair trade practices except:

a. Targeting vulnerable populations.

b. Charging extremely high prices.

c. False advertising.

d. False representation of a good or service.

3. What is a bait and switch?

Answer

Bait and switch is a form of false advertising whereby the company advertises a product or service and then sells another item
in its place.

4. Describe the role of the Federal Trade Commission.
5. The following are examples of a company giving misleading price information except:

a. Advertising “Limited Time Offer” when the offer is available forever.

b. Advertising “Going Out of Business” when the company plans to stay in business.

c. Advertising the product as “New” when the product is more than 6 months old.

d. Advertising “Buy One, Get One” without informing consumers that they must buy another product or service to get the deal.

Answer

C
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11.1: Introduction

4} Learning Objectives

o Define the role of administrative bodies and regulation in the governmental rulemaking process.

=

Figure 11.1.1: Introduction (Credit: JamesDeMers/ pixabay/ Attribution 2.0 Generic (CC BY 2.0))
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11.2: Administrative Law

Administrative law is also referred to as regulatory and public law. It is the law that is related to administrative agencies.
Administrative agencies are established by statutes and governed by rules, regulations and orders, court decisions, judicial orders,
and decisions.

Agencies are created by federal or state governments to carry out certain goals or purposes. Federal agencies are created by an act
of Congress. Congress writes out a law called an organic statute that lays out the purpose and structure of the agency. The agency
is charged with carrying out that purpose, as described by Congress. Organic statutes are utilized to create administrative
agencies, as well as to define their responsibilities and authority.

s e = . & % v
Figure 11.2.1: Both federal and state legislators create agencies to fulfill a specific purpose, usually related to protecting the public
from a potential threat. (Credit: kbhall17/ pixabay/ License: CC0)

Industrialization

Administrative agencies have been around almost since the founding of the United States. However, industrialization had a big
impact on the development of administrative laws. As people moved from farms and rural areas to cities to find work and raise
families, the economy changed. It became more complex. As a result of this economic change, the government saw a need to
expand its regulation to protect and support the public. In the 20th century, the number of agencies expanded very quickly with the
addition of the Food and Drug Administration (FDA) to regulate food and medication, the Federal Trade Commission (FTC) to
regulate trade, and the Federal Reserve System (FRS) to regulate banks. These are just a few of the agencies created to regulate
industries. Ultimately, this expansion occurred in response to the complexity of the economy.

Figure 11.2.2: Industrialization increased the number of administrative agencies in the United States. (Credit: Chevanon
Photography/ pexels/ License: CC0)
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Everyday Impact

Administrative law impacts the public on a daily basis. Administrative law is basically the delegated power granted to
administrative agencies to carry out specific functions. Government agencies endeavor to protect the rights of citizens,
corporations, and any other entity through administrative laws. Administrative agencies were developed to protect consumers and
the community. As a result, they are present in all aspects of life, including medicine, food, environment, and trade.

One well-known federal agency is the Food and Drug Administration (FDA). The FDA was created to protect the public’s health.
The agency’s responsibilities are very broad. The agency fulfills its role by ensuring the safety and effectiveness of drugs consumed
by people and animals, biological products, medical devices, food, and cosmetics. Specifically, the FDA regulates the things that
the public consumes, including supplements, infant formula, bottled water, food additives, eggs, some meat, and other food
products. The FDA also regulates biological items and medical devices, including vaccines, cellular therapy products, surgical
implants, and dental devices. This federal agency began in 1906 with the passing of the Pure Food and Drugs Act.

IR

Yy 4

Figure 11.2.3: The Food and Drug Administration (FDA) oversees the safety and effectiveness of medication. (Credit: Rawpixel/

pexels/ License: CC0)
EpiPens are automatic injection devices that deliver lifesaving medication that can save an individual in the event of exposure to an
allergen, like a bee sting or peanuts. The United States faced a shortage of EpiPens, so in 2018, the FDA took action to address this
issue. The FDA approved the extension of EpiPen expiration dates for four months on specific lots of the EpiPen. This extension
impacted both the public and the organization that produces EpiPens. In the same year, the FDA approved the first generic EpiPen.
The new generic version will be produced by a pharmaceutical company that has not previously produced the EpiPen. These two
actions impact consumers by increasing the supply of lifesaving EpiPens.

Another well-known agency is the Federal Trade Commission (FTC). The FTC was formed in 1914 when President Woodrow
Wilson signed the Federal Trade Commission Act into law. The goal of the agency is to protect the consumer, encourage business
competition, and further the interests of consumers by encouraging innovation. The FTC works within the United States as well as
internationally to protect consumers and encourage competition. The agency fulfills this role by developing policies, partnering
with law enforcement to ensure consumer protection, and helping to ensure that markets are open and free. For instance,
management and enforcement of the Do Not Call List is part of the FTC’s consumer protection goals.

The FTC protects consumers from unfair or misleading practices. Phone scams are a common issue. Scammers go to great lengths
to trick the public into donating to false charities, providing personal information, or giving access to financial information. The
FTC is aware of these issues and has put rules in place to punish scammers and educate the public. The FTC created a phone
scammer reporting process to help collect information about scammers so that they can be prosecuted. The agency also collects
information about scammers and creates educational materials for the public. These materials are designed to help consumers
identify possible phone scammers, avoid their tactics, and report their activities.

A complete list of U.S. government agencies can be found at https://www.usa.gov/federal-agencies/a.
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11.3: Regulatory Agencies

The power of administrative agencies comes from the executive branch of the government. Congress passes laws to carry out
specific directives. The passing of these laws often creates a need for a government agency that will implement and carry out these
laws. The government is not able to perform the work itself or manage the employees who will do the work. Instead, it creates
agencies to do this. Assigning this authority to agencies is called delegation. The agencies have focus and expertise in their specific
area of authority. However, it is important to note that Congress gives these agencies just enough power to fulfill their
responsibilities.

Although administrative agencies are created by Congress, most administrative agencies are part of the executive branch of the
government. The executive branch of government of the United States is headed by the president of the United States.
Administrative agencies are created to enforce and administer laws, and the executive branch was created to oversee administrative
agencies. Administrative agencies conduct exams and investigations of the entities they regulate. As a result of being part of the
executive branch of government, the leaders of administrative agencies are generally appointed by the executive branch.

Figure 11.3.1: Most administrative agencies are housed in the executive branch. The president of the United States appoints leaders

to administrative agencies. (Credit: Aaron Kittredge/ pexels/ License: CCO0)
Administrative agencies also have responsibilities that mirror the responsibilities of the judicial branch of government.
Administrative law judges (ALJ) have two primary duties. First, they oversee procedural aspects, like depositions of witnesses
related to a case. They have the ability to review rules and statutes and review decisions related to their agencies. They also
determine the facts and then make a judgment related to whether or not the agency’s rules were broken. They act like a trial judge
in a court, but their jurisdiction is limited to evaluating if rules established by certain government agencies were violated. They can
award money, other benefits, and punish those found guilty of violating the rules.

Federal Agencies

Well-known federal agencies include the Federal Bureau of Investigations (FBI), Environmental Protection Agency (EPA), Food
and Drug Administration (FDA), Federal Trade Commission (FTC), Federal Election Commission (FEC), and the National Labor
Relations Board (NLRB). These agencies were created to serve specific purposes. For instance, the FBI was created to investigate
federal crimes. A federal crime is one that violates federal criminal law, rather than a state’s criminal law. The EPA was created to
combine federal functions that were instituted protect the environment. The NLRB was created to carry out the National Labor
Relations Act of 1935.

The goal of federal agencies is to protect the public. The EPA was created in response to concerns about the dumping of toxic
chemicals in waterways and about air pollution. It began when the Cuyahoga River in Ohio burst into flames without warning.
President Richard Nixon presented a plan to reduce pollution from cars, end the dumping of pollutants into waterways, tax
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businesses for some environmentally unfriendly practices, and reduce pollution in other ways. The EPA was created by Congress in
response to these environmental concerns and President Richard Nixon’s plan. It is given the authority and responsibility to protect
the environment from businesses, so that the people can enjoy a clean and safe environment.

As mentioned in the previous section, the Federal Trade Commission (FTC) was created to protect the consumer. It investigates and
addresses activities that limit competition between businesses. The organization enforces antitrust laws that prevent one
organization from restraining competition or seeking to maintain full control over a market. In December of 2006, the FTC ruled on
the merger of America Online, Inc. (AOL) and Time Warner, Inc. The FTC decided that the joining of these two companies would
limit the ability of other organizations to compete in the cable internet marketplace. The FTC ordered the merged company, AOL
Time Warner, to do certain things that permitted competitors to engage, including opening its system to competitors’ internet
services and not interfering with the transmission signal being passed through the system. Doing so prevented the large company
from shutting out its competitors. These are just a few examples of administrative agencies that were created to protect the
community from business activities that could negatively impact the environment or the consumer.

Figure 11.3.2: Although administratlve agenc1es have a great deal of power, they are bound by the concept of due process at is
described in the U.S. Constitution. (Credit: wynpnt/ pixabay/ License: CCO0)

Agency Structure

Administrative agencies are made up of experts, and they are trusted by Congress to identify the agency structure that best serves
their specific goals. Thus, each agency is structured differently.

The FTC is a well-known agency and is organized into bureaus. Each bureau is focused on an agency goal. The three bureaus are
consumer protection, competition, and economics. The Bureau of Consumer Protection focuses on unfair and deceptive business
practices by encouraging consumers to voice complaints, investigate, and file lawsuits against companies. It also develops rules to
maintain fair practices and educates consumers and businesses about rights and responsibilities. The Bureau of Competition
focuses on antitrust laws and, by doing so, supports lower prices and choices for the consumer. And, lastly, the Bureau of
Economics concentrates on consumer protection investigation, rulemaking, and the economic impact of government regulations on
businesses and consumers.

Administrative Procedure Act (APA)

These agencies are not unrestrained in their operations. First, there are due process requirements created in the Constitution. Rules
must be reasonable and based on facts. Second, rules cannot violate anyone’s constitutional rights or civil liberties. Third, there
must be an opportunity for the public to voice its support, or lack of support, for a rule. In 1946, the Administrative Procedure
Act (APA) was enacted. Under the APA, agencies must follow certain procedures to make their rules enforceable statutes. The Act
set up a full system for the execution of administrative law by administrative agencies for the federal government. Although
agencies have power, government agencies must still act within the structures in place, including the Constitution, span of
authority, statutory limitations, and other restrictions. The APA outlines roles, powers, and procedures of agencies. It organizes
administrative functions into rulemaking and adjudication.
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11.5: Assessment Questions

1. What is administrative law?

Answer

Administrative law is also referred to as regulatory and public law. It is the law that is related to administrative agencies.
Administrative agencies are established by statutes and governed by rules, regulations and orders, court decisions, judicial
orders, and decisions.

2. Administrative agencies are created by:

a. The president.
b. The judicial branch.
c. The Constitution.
d. Congress.
3. The FDA stands for:
a. The First Drug Administration.
b. The Federal Drug Administration.
c. The Food and Drug Administration.
d. The Food and Diet Administration.

Answer

C

4. Explain the goal of the Federal Trade Commission.
5. How does the FDA fulfill its role?

Answer

The FDA was created to protect the public’s health. The agency’s responsibilities are very broad. The agency fulfills its role by
ensuring the safety and effectiveness of drugs consumed by people and animals, biological products, medical devices, food, and
cosmetics.

6. Who appoints leaders to run administrative agencies?
a. The President.
b. Congress.
c. The judges.
d. None of these are correct.
7. The process of assigning authority to administrative agencies is called:
a. An assignment.
b. A directive.
c. A passing.
d. A delegation.

Answer

d

8. What’s the role of an Administrative Law Judge (ALJ)?

9. The Bureau of Economics concentrates on all but the following:
a. Consumer protection investigation.
b. Rulemaking.
c. Lower prices for consumers.
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d. Economic impact of government regulation.

Answer

c
10. Explain the purpose of the Administrative Procedure Act (“APA™).
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12.2: Glossary

acceptance | assent to the terms of an offer [Wex Legal Encyclopedia by 1

ad hoc | Latin for "to this" and means “for this purpose only”; ad hoc decisions are based solely on the particular circumstances of a particular case [Wex Legal
Encyclopedia by

adjudicate | issue decisions, judgments, and orders that are legally binding on others regarding related to legal issues and disputes [Wex Legal Encyclopedia by

administrator | in the context of a deceased person's estate, the person assigned by a court to divide assets, and pay debts and taxes of the deceased person if there was
no will or the will did not identify an intended executor [Justia Legal Dictionary]

appeal | a challenge to a previous legal determination by a lower court [Wex Legal Encyclopedia by 1

appellant | the party who appeals a lower court's judgment or order to a higher court to overturn or modify a decision made by the lower court (some courts refer to this
party as the petitioner) [Wex Legal Encyclopedia by ]

appellee | the party against whom the appeal is filed and responds to and defends the appeal (see also "appellant" and "respondent") [Wex Legal Encyclopedia by

assent | the act of freely and knowingly agreeing to something [Justia Legal Dictionary]
bankrupt | a financial condition in which a person or organization cannot repay their outstanding debts [Justia Legal Dictionary]

bankruptcy | a legal process regulated by the court, wherein assets of a debtor who is unable to pay their debts are distributed among the creditors [Justia Legal
Dictionary]

bilateral contract | A contract in which each party makes a promise to the other [Legal Basics for Entrepreneurs by D. Mayer, D. M. Warner, G. J. Siedel, & J. K.
Lieberman]

Bill of Rights | the first ten amendments to the U.S. Constitution [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]
breach of contract | when a party to a contract fails to perform their promised obligations [Wex Legal Encyclopedia by ]

capacity | the legal eligibility, capability or power given by the law that allows a person to perform certain acts such as giving consent or making a will or enter into a
binding contract [Justia Legal Dictionary]

civil law | in the United States context, a branch of law that governs the non-criminal rights and duties of persons (both natural persons and legal persons) and the legal
relations between them (not to be confused with a civil law legal system, which exist in other countries, but not in the United States); generally, civil law is not about the
relationship persons and the government, as is the case in criminal law [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute; Roles in Civil Legal
Systems by United States Department of Justice]

common law | law developed through judicial decisions rather than enacted statutes, regulations, treaties, or the Constitution [Wex Legal Encyclopedia by

1
complaint | the initial pleading filed that starts a lawsuit [Wex Legal Encyclopedia by ]

consideration | the mutual exchange of promises or obligations between the parties to a contract wherein the promises or obligations by each party represent something
of value [Wex Legal Encyclopedia by 1

contract | A legally enforceable set of promises [Legal Basics for Entrepreneurs by D. Mayer, D. M. Warner, G. J. Siedel, & J. K. Lieberman]

criminal law | a branch of law concerned with crimes and the punishment of individuals who commit crimes [Wex Legal Encyclopedia by Cornell Law School Legal
Information Institute]

defendant | an individual or entity against whom (1) a lawsuit is filed or (2) a criminal charge is brought [Wex Legal Encyclopedia by
; Justia Legal Dictionary]

delegation | the transfer to a third party of the duty to perform under a contract [Legal Basics for Entrepreneurs by D. Mayer, D. M. Warner, G. J. Siedel, & J. K.
Lieberman]

dischargeable | subject to elimination

duress | a situation where one person makes unlawful threats or otherwise engages in coercive behavior that causes another person to commit acts that they would
otherwise not commit [Wex Legal Encyclopedia by 1

equal protection | A fundamental right implying that every person should have the same access to legal and court procedures, be given fair treatment under the law, and
enjoy similar substantial legal rights (see also the Fourteenth Amendment) [Justia Legal Dictionary]

ex post facto | Latin for "from a thing done afterward"; ex post facto laws usually are criminal laws that apply to a defendant retroactively (i.e., criminalizing the
defendant's conduct despite the conduct being legal when it occurred) [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

executor | the person designated in a will to manage the estate of a deceased person, including the collection and distribution of assets, payment of debts and taxes, and
communication with probate courts and relevant parties [Justia Legal Dictionary]

fact | a circumstance, matter, phenomenon, act, event, or occurrence that has/had an objective reality [Wex Legal Encyclopedia by Cornell Law School Legal Information
Institute; Findlaw Legal Dictionary by FindLaw]

Fifth Amendment | No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases
arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice
put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process
of law; nor shall private property be taken for public use, without just compensation.

First Amendment | Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or
of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.

forbearance | intentionally refraining from doing something; in the context of the law, it refers to the act of delaying from enforcing a right, obligation, or debt [Wex
Legal Encyclopedia by 1
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Fourteenth Amendment | Section 1: "No state shall ... deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws." (See the entire amendment here.)

fraud | in the civil litigation context, when a person suffers harm caused by the reasonable reliance on another's intentional misrepresentation of material fact; the speaker
either knew the statement was false or recklessly misrepresented the statement's truth, and the speaker intended the other to rely on it [Wex Legal Encyclopedia by

1
frustration of purpose | a defense for nonperformance of a contract when an unforeseeable event destroys the agreement’s principal purpose (distinction from the
defense of impossibility) [Wex Legal Encyclopedia by 1

fundamental right | a constitutional right recognized by the U.S. Supreme Court as requiring a high degree of protection from the government's encroachment;
typically, a right is deemed fundamental when determined to be so important for individual liberty that it should be beyond the reach of the political process, and thus
implicitly treated as part of the Constitution [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

impossibility | in the civil context, a defense for nonperformance of a contract when an unforeseen event occurs after the contract is made which makes performance
impossible [Wex Legal Encyclopedia by 1

injunction | a type of court order requiring someone to do or cease doing a specific action. [Wex Legal Encyclopedia by ]
intermediate scrutiny | see "intermediate scrutiny test"

intermediate scrutiny test | a judicial review approach used to assess the constitutionality of a law that affects (a) "quasi-suspect" classes like sex/gender and (b)
some First Amendment cases

o the law will be deemed constitutional under this approach if it (1) furthers an important government interest and (2) does so by
means that are substantially related to that interest

[Wex Legal Encyclopedia by Cornell Law School Legal Information Institute; Justia Legal Dictionary]
legal person | a human or a non-human legal entity treated as a person for legal purposes [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

material | in law, being relevant to the subject under consideration; being an essential component; being of actual importance or consequence [Findlaw Legal Dictionary
by FindLaw]

material fact | a fact that affects decision making; a fact that would influence a reasonable person under the circumstance in making a decision [Findlaw Legal
Dictionary by FindLaw]

meeting of the minds | mutual assent by all parties to the formation of a contract, which requires the parties to agree to the same terms, conditions, and subject matter
[Wex Legal Encyclopedia by 1

misrepresentation | a false or misleading statement or omission of a fact that renders other statements misleading, with intent to deceive [Wex Legal Encyclopedia by

]

moot | when an issue or case has been resolved in some way, and a court's judgment favorable to any side would no longer have an effect [Wex Legal Encyclopedia by

]

mutual assent | an agreement in which all parties to a contract assent to the agreement's terms (see also "meeting of the minds") [Wex Legal Encyclopedia by

mutual mistake | in contract law, a situation where both parties to a contract had the same mistaken or erroneous belief about something in a contract that concerns one
or more basic assumptions on which the contract was made [Wex Legal Encyclopedia by ; Justia Legal Dictionary]

natural person | a living human being [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

non-compete agreement | also commonly referred to as a "noncompete agreement,” "noncompetition agreement, and "covenant not to compete,” an agreement where
one party promises not to engage in conduct that would increase competition for the other party for a specific period of time (and may include a specific prohibited
geographic region and/or a prohibited scope of conduct) [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

nonresident defendant | in the context of jurisdiction: a defendant who/that does not primarily reside in the state or country where a plaintiff filed a complaint [Wex
Legal Encyclopedia by 1

offer | the part of contract negotiations in which an offeror promises to do or refrain from doing something (see forbearance) in exchange for consideration, and the
promise is conditioned on the offeree's acceptance; an_offer expresses assent/willinéness to enter into a contract if the offeree accepts the terms proposed

[Fundamentals Of Business Law by Melissa Randall (2 20), Wex Legal Encyclopedia by

]
offeree | the party in a contract negotiation that receives an offer from the offeror and has the legal power to accept the offer, creating a binding contract [Wex Legal
Encyclopedia by 1
offeror | the party in a contract negotiation that makes an offer [Wex Legal Encyclopedia by ]

overbreadth | when a law unconstitutionally reaches beyond the scope of the subject matter it was originally intended to cover, causing it to cover activity that it was not
intended to cover (e.g., unjustifiably restraining constitutionally protected conduct) [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

parol evidence | evidence about an agreement or agreed-upon terms that are not contained within the written contract [Wex Legal Encyclopedia by

]

parol evidence rule | parol evidence that either contradicts or otherwise varies from the written contract is generally inadmissible in court unless there is evidence of
fraud, duress, or a mutual mistake. [Wex Legal Encyclopedia by ]

personal jurisdiction | the power of a court to subject a defendant to a legally binding judgment, decision, or order [Wex Legal Encyclopedia by
]

personal property | a tangible and movable thing or intangible item of value that is capable of being owned by a person and not recognized as real property (also
known as chattel) [Wex Legal Encyclopedia by 1

petition | a formal application in writing made to a court or other official body requesting some judicial action [Wex Legal Encyclopedia by

]
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petitioner | the party who presents a petition to the court; in the context of an appeal, the petitioner is usually the party who lost in the lower court (also referred to as the
appellant) [Wex Legal Encyclopedia by

plaintiff | a natural person, legal person, or entity that starts a civil lawsuit to claim damages, enforce a contract, or seek a court's ruling on rights [Justia Legal
Dictionary]

postnuptial agreements | contracts entered into by married couples that determine how their shared assets will be divided, usually in preparation for a possible
separation or divorce [Justia Legal Dictionary]

prenuptial agreements | also known as an antenuptial agreements, premarital agreements, or prenups, contracts entered into prior to marriage setting the terms for
separation [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

procedural | a classification of law relating to the rules, processes, and methods of enforcing substantive laws (e.g., the requirements to personally serve a summons and
complaint to initiate a lawsuit, establishing that the court has personal jurisdiction and subject matter jurisdiction over the defendant, the contents of complains, answers,
and motions, the rules of discovery, etc. ) [see Justia Legal Dictionary]

procedural due process | the constitutional requirement that federal and state governments abide by certain procedures to protect the essential interests of all people
within the United States [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

prosecution | in the criminal law context, (1) the process of initiating and pursuing a criminal legal action against a defendant accused of committing a crime; or (2) the
group responsible for initiating and pursuing a criminal legal action against a defendant accused of committing a crime [Justia Legal Dictionary]

prosecutor | an attorney elected or appointed by local government officials to represent the state in a criminal case brought in a judicial district or designated county
(sometimes also referred to as a district attorney or state's attorney) [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

protected class | a protected class is a group of people that federal or state law shields from discrimination or retaliation, usually based on traits like race, ethnicity, sex,
gender identity, sexual orientation, religion, or disability [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

public defender | a court-appointed attorney, compensated by governmental funds, who represents clients charged with criminal offenses and who can't afford their own
defense [Justia Legal Dictionary]

public policy | in the legal context, the doctrine that the application of codified or common law should promote common societal and community values that protect the
public’s welfare, safety, and morals (i.e., the law or its application should result in outcomes that benefit society, not harm it) [Wex Legal Encyclopedia by Cornell Law
School Legal Information Institute; Farshad Ghodoosi, The Concept of Public Policy in Law: Revisiting the Role of the Public Policy Doctrine in the Enforcement of
Private Legal Arrangements, 94 Neb. L. Rev. 685 (2015)]

puffery | exaggerations by a seller about the quality of its product that are reasonably expected of sellers and so vague and indefinite that the "the truth or falsity of which
cannot be precisely determined" (Loula v. Snap-On Tools Corp., 175 Wis. 2d 50, 54 (Ct. App. 1993); In re Better Living, Inc., 54 F.'T.C. 648, 653 (1957))

quasi-contract | a legal obligation imposed by law to prevent unjust enrichment to a party (also called a "a contract implied in law" or a "constructive contract"); if the
parties involved did not not form a true contract, a court may treat the circumstances as a contract to prevent an injustice [Wex Legal Encyclopedia by

]
rational basis | see "rational basis test

rational basis test | a judicial review approach used to assess the constitutionality of a law that (generally) does not involve a fundamental right, suspect class, or quasi-
suspect class; if this test applies, the law is presumptively constitutional, and the party challenging the law has the burden to demonstrate that the law is unconstitutional

o the law will be deemed constitutional if it (1) involves a legitimate government interest and (2) is rationally related to furthering
the interest

[Wex Legal Encyclopedia by Cornell Law School Legal Information Institute; Justia Legal Dictionary]

real property | and, buildings, and other structures permanently attached to the land, including things growing on the land, things below the land (such as mineral
deposits), and legal rights associated with the property. Unlike personal property, real property is intended to be immovable (i.e., although a house feasibly might be
movable from one location to another, moving it was not the intent of building it on the land in the first place)

[Wex Legal Encyclopedia by 1

respondent | the party against whom a petition is filed (i.e., the party opposing the petitioner/appellant), especially one for the purposes of appeal [Wex Legal
Encyclopedia by 1

ripe | a particular case is ripe—i.e., ripe for adjudication—when (a) the facts surrounding the dispute make it ready for a judicial decision and (b) waiting for further facts
to develop would not change the nature of the legal issues and would not pose a hardship on the parties [Overview of Ripeness Doctrine, Constitution Annotated by
Congressional Research Service]

rule of law | the principle under which everyone is bound by laws that are (1) established by the government, (2) equally enforced, (3) adjudicated independently, and (4)
consistent with one's rights and the principles underlying those rights [Overview - Rule of Law by the Administrative Office of the United States Courts]

selective incorporation | a doctrine through which parts of the Bill of Rights are deemed applicable to the states through the Due Process Clause of the Fourteenth
Amendment (i.e., incorporated into the Fourteenth Amendment) [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

standing | the legal capacity of a plaintiff to bring a lawsuit that a court can adjudicate (a sufficient connection to and from a law or defendant's actions) [Wex Legal
Encyclopedia by 1

statute of frauds | a statute requiring certain contracts to be in writing and signed by the contracting parties for the contract to be enforceable (e.g., sales of real
property, contracts that cannot be completed within one year of making the agreement, sales of goods for $500 or more, and certain marital contracts.) [Restatement of the
Law (2d), Contracts by the American Law Institute; Wis. Stat. § 402.201]

statute of limitations | in the civil context, a time frame set by law during which a person who has experienced an injury or harm can take legal action; in a criminal
context, a time frame within which a criminal offense can be prosecuted after the crime's commission [Justia Legal Dictionary]

strict liability | in the criminal context, legal responsibility for certain prohibited actions without needing to prove intent or other mental state; in the civil context, legal
responsibility for certain legal violations or harms caused by inherently hazardous materials or activities or defective (abnormally dangerous products) without needing to
prove intent or negligence

strict scrutiny | see "strict scrutiny test" [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute; Justia Legal Dictionary]
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strict scrutiny test | a judicial review approach used to assess the constitutionality of a government action or law that burdens a fundamental right or involves a suspect
class of one or more individuals; if this test applies, the government action is presumptively unconstitutional, and the government has the burden to demonstrate that the
action or law was constitutional

o the action or law will be deemed constitutional only if (1) it is necessary to achieve a compelling government interest, (2) it is
narrowly tailored to further the interest, and (3) it is the least restrictive means of furthering the interest

[Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

subject matter jurisdiction | the power of a court to adjudicate a particular type of matter and provide the remedy demanded. [Wex Legal Encyclopedia by
1

substantive | a classification of law relating to statutes, administrative agency regulations, ordinances, and agency policies that govern a party's rights and obligations
(e.g., a statute that prohibits homicide or defines self-defense) [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

substantive due process | the constitutional requirement that the content of federal and state laws (i.e., the prohibitions and requirements of the laws) must protect the
people from government interference with their fundamental rights [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

suspect class | a class of individuals who have been historically subject to discrimination (protected by the Fourteenth Amendment's Equal Protection Clause); in
employment law, such a class is called a "protected class" [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

tort | an act or omission that gives rise to injury or harm and amounts to a civil wrong for which a court may impose liability [Wex Legal Encyclopedia by

]

unconscionable | when the terms of a contract are so unfairly one-sided that it shocks an average person, often because one party exploited the other's vulnerability or
ignorance [Justia Legal Dictionary]

undue influence | an improper sway over someone who may be vulnerable due to illness or emotions, often exploited by a person they depend on, to make financial
choices
[Justia Legal Dictionary]

unilateral mistake | in contract law, a situation that occurs when one person involved in a contract forms a false understanding or impression of facts related to the
contract [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

United States Attorney | otherwise referred to as a U.S. Attorney or federal prosecutor, an attorney who represents the federal government in the prosecution of
criminal case [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

United States District Court | trial court in the federal court system [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

void for vagueness | when a law is unconstitutional because it is so unclear or ambiguous that a typical person cannot determine what it means or how to apply it
[Justia Legal Dictionary]
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12.2: Glossary

acceptance | assent to the terms of an offer [Wex Legal Encyclopedia by 1

ad hoc | Latin for "to this" and means “for this purpose only”; ad hoc decisions are based solely on the particular circumstances of a particular case [Wex Legal
Encyclopedia by

adjudicate | issue decisions, judgments, and orders that are legally binding on others regarding related to legal issues and disputes [Wex Legal Encyclopedia by

administrator | in the context of a deceased person's estate, the person assigned by a court to divide assets, and pay debts and taxes of the deceased person if there was
no will or the will did not identify an intended executor [Justia Legal Dictionary]

appeal | a challenge to a previous legal determination by a lower court [Wex Legal Encyclopedia by 1

appellant | the party who appeals a lower court's judgment or order to a higher court to overturn or modify a decision made by the lower court (some courts refer to this
party as the petitioner) [Wex Legal Encyclopedia by ]

appellee | the party against whom the appeal is filed and responds to and defends the appeal (see also "appellant" and "respondent") [Wex Legal Encyclopedia by

assent | the act of freely and knowingly agreeing to something [Justia Legal Dictionary]
bankrupt | a financial condition in which a person or organization cannot repay their outstanding debts [Justia Legal Dictionary]

bankruptcy | a legal process regulated by the court, wherein assets of a debtor who is unable to pay their debts are distributed among the creditors [Justia Legal
Dictionary]

bilateral contract | A contract in which each party makes a promise to the other [Legal Basics for Entrepreneurs by D. Mayer, D. M. Warner, G. J. Siedel, & J. K.
Lieberman]

Bill of Rights | the first ten amendments to the U.S. Constitution [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]
breach of contract | when a party to a contract fails to perform their promised obligations [Wex Legal Encyclopedia by ]

capacity | the legal eligibility, capability or power given by the law that allows a person to perform certain acts such as giving consent or making a will or enter into a
binding contract [Justia Legal Dictionary]

civil law | in the United States context, a branch of law that governs the non-criminal rights and duties of persons (both natural persons and legal persons) and the legal
relations between them (not to be confused with a civil law legal system, which exist in other countries, but not in the United States); generally, civil law is not about the
relationship persons and the government, as is the case in criminal law [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute; Roles in Civil Legal
Systems by United States Department of Justice]

common law | law developed through judicial decisions rather than enacted statutes, regulations, treaties, or the Constitution [Wex Legal Encyclopedia by

1
complaint | the initial pleading filed that starts a lawsuit [Wex Legal Encyclopedia by ]

consideration | the mutual exchange of promises or obligations between the parties to a contract wherein the promises or obligations by each party represent something
of value [Wex Legal Encyclopedia by 1

contract | A legally enforceable set of promises [Legal Basics for Entrepreneurs by D. Mayer, D. M. Warner, G. J. Siedel, & J. K. Lieberman]

criminal law | a branch of law concerned with crimes and the punishment of individuals who commit crimes [Wex Legal Encyclopedia by Cornell Law School Legal
Information Institute]

defendant | an individual or entity against whom (1) a lawsuit is filed or (2) a criminal charge is brought [Wex Legal Encyclopedia by
; Justia Legal Dictionary]

delegation | the transfer to a third party of the duty to perform under a contract [Legal Basics for Entrepreneurs by D. Mayer, D. M. Warner, G. J. Siedel, & J. K.
Lieberman]

dischargeable | subject to elimination

duress | a situation where one person makes unlawful threats or otherwise engages in coercive behavior that causes another person to commit acts that they would
otherwise not commit [Wex Legal Encyclopedia by 1

equal protection | A fundamental right implying that every person should have the same access to legal and court procedures, be given fair treatment under the law, and
enjoy similar substantial legal rights (see also the Fourteenth Amendment) [Justia Legal Dictionary]

ex post facto | Latin for "from a thing done afterward"; ex post facto laws usually are criminal laws that apply to a defendant retroactively (i.e., criminalizing the
defendant's conduct despite the conduct being legal when it occurred) [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

executor | the person designated in a will to manage the estate of a deceased person, including the collection and distribution of assets, payment of debts and taxes, and
communication with probate courts and relevant parties [Justia Legal Dictionary]

fact | a circumstance, matter, phenomenon, act, event, or occurrence that has/had an objective reality [Wex Legal Encyclopedia by Cornell Law School Legal Information
Institute; Findlaw Legal Dictionary by FindLaw]

Fifth Amendment | No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases
arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice
put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process
of law; nor shall private property be taken for public use, without just compensation.

First Amendment | Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or
of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.

forbearance | intentionally refraining from doing something; in the context of the law, it refers to the act of delaying from enforcing a right, obligation, or debt [Wex
Legal Encyclopedia by 1
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Fourteenth Amendment | Section 1: "No state shall ... deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws." (See the entire amendment here.)

fraud | in the civil litigation context, when a person suffers harm caused by the reasonable reliance on another's intentional misrepresentation of material fact; the speaker
either knew the statement was false or recklessly misrepresented the statement's truth, and the speaker intended the other to rely on it [Wex Legal Encyclopedia by

1
frustration of purpose | a defense for nonperformance of a contract when an unforeseeable event destroys the agreement’s principal purpose (distinction from the
defense of impossibility) [Wex Legal Encyclopedia by 1

fundamental right | a constitutional right recognized by the U.S. Supreme Court as requiring a high degree of protection from the government's encroachment;
typically, a right is deemed fundamental when determined to be so important for individual liberty that it should be beyond the reach of the political process, and thus
implicitly treated as part of the Constitution [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

impossibility | in the civil context, a defense for nonperformance of a contract when an unforeseen event occurs after the contract is made which makes performance
impossible [Wex Legal Encyclopedia by 1

injunction | a type of court order requiring someone to do or cease doing a specific action. [Wex Legal Encyclopedia by ]
intermediate scrutiny | see "intermediate scrutiny test"

intermediate scrutiny test | a judicial review approach used to assess the constitutionality of a law that affects (a) "quasi-suspect" classes like sex/gender and (b)
some First Amendment cases

o the law will be deemed constitutional under this approach if it (1) furthers an important government interest and (2) does so by
means that are substantially related to that interest

[Wex Legal Encyclopedia by Cornell Law School Legal Information Institute; Justia Legal Dictionary]
legal person | a human or a non-human legal entity treated as a person for legal purposes [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

material | in law, being relevant to the subject under consideration; being an essential component; being of actual importance or consequence [Findlaw Legal Dictionary
by FindLaw]

material fact | a fact that affects decision making; a fact that would influence a reasonable person under the circumstance in making a decision [Findlaw Legal
Dictionary by FindLaw]

meeting of the minds | mutual assent by all parties to the formation of a contract, which requires the parties to agree to the same terms, conditions, and subject matter
[Wex Legal Encyclopedia by 1

misrepresentation | a false or misleading statement or omission of a fact that renders other statements misleading, with intent to deceive [Wex Legal Encyclopedia by

]

moot | when an issue or case has been resolved in some way, and a court's judgment favorable to any side would no longer have an effect [Wex Legal Encyclopedia by

]

mutual assent | an agreement in which all parties to a contract assent to the agreement's terms (see also "meeting of the minds") [Wex Legal Encyclopedia by

mutual mistake | in contract law, a situation where both parties to a contract had the same mistaken or erroneous belief about something in a contract that concerns one
or more basic assumptions on which the contract was made [Wex Legal Encyclopedia by ; Justia Legal Dictionary]

natural person | a living human being [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

non-compete agreement | also commonly referred to as a "noncompete agreement,” "noncompetition agreement, and "covenant not to compete,” an agreement where
one party promises not to engage in conduct that would increase competition for the other party for a specific period of time (and may include a specific prohibited
geographic region and/or a prohibited scope of conduct) [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

nonresident defendant | in the context of jurisdiction: a defendant who/that does not primarily reside in the state or country where a plaintiff filed a complaint [Wex
Legal Encyclopedia by 1

offer | the part of contract negotiations in which an offeror promises to do or refrain from doing something (see forbearance) in exchange for consideration, and the
promise is conditioned on the offeree's acceptance; an_offer expresses assent/willinéness to enter into a contract if the offeree accepts the terms proposed

[Fundamentals Of Business Law by Melissa Randall (2 20), Wex Legal Encyclopedia by

]
offeree | the party in a contract negotiation that receives an offer from the offeror and has the legal power to accept the offer, creating a binding contract [Wex Legal
Encyclopedia by 1
offeror | the party in a contract negotiation that makes an offer [Wex Legal Encyclopedia by ]

overbreadth | when a law unconstitutionally reaches beyond the scope of the subject matter it was originally intended to cover, causing it to cover activity that it was not
intended to cover (e.g., unjustifiably restraining constitutionally protected conduct) [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

parol evidence | evidence about an agreement or agreed-upon terms that are not contained within the written contract [Wex Legal Encyclopedia by

]

parol evidence rule | parol evidence that either contradicts or otherwise varies from the written contract is generally inadmissible in court unless there is evidence of
fraud, duress, or a mutual mistake. [Wex Legal Encyclopedia by ]

personal jurisdiction | the power of a court to subject a defendant to a legally binding judgment, decision, or order [Wex Legal Encyclopedia by
]

personal property | a tangible and movable thing or intangible item of value that is capable of being owned by a person and not recognized as real property (also
known as chattel) [Wex Legal Encyclopedia by 1

petition | a formal application in writing made to a court or other official body requesting some judicial action [Wex Legal Encyclopedia by

]
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petitioner | the party who presents a petition to the court; in the context of an appeal, the petitioner is usually the party who lost in the lower court (also referred to as the
appellant) [Wex Legal Encyclopedia by

plaintiff | a natural person, legal person, or entity that starts a civil lawsuit to claim damages, enforce a contract, or seek a court's ruling on rights [Justia Legal
Dictionary]

postnuptial agreements | contracts entered into by married couples that determine how their shared assets will be divided, usually in preparation for a possible
separation or divorce [Justia Legal Dictionary]

prenuptial agreements | also known as an antenuptial agreements, premarital agreements, or prenups, contracts entered into prior to marriage setting the terms for
separation [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

procedural | a classification of law relating to the rules, processes, and methods of enforcing substantive laws (e.g., the requirements to personally serve a summons and
complaint to initiate a lawsuit, establishing that the court has personal jurisdiction and subject matter jurisdiction over the defendant, the contents of complains, answers,
and motions, the rules of discovery, etc. ) [see Justia Legal Dictionary]

procedural due process | the constitutional requirement that federal and state governments abide by certain procedures to protect the essential interests of all people
within the United States [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

prosecution | in the criminal law context, (1) the process of initiating and pursuing a criminal legal action against a defendant accused of committing a crime; or (2) the
group responsible for initiating and pursuing a criminal legal action against a defendant accused of committing a crime [Justia Legal Dictionary]

prosecutor | an attorney elected or appointed by local government officials to represent the state in a criminal case brought in a judicial district or designated county
(sometimes also referred to as a district attorney or state's attorney) [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

protected class | a protected class is a group of people that federal or state law shields from discrimination or retaliation, usually based on traits like race, ethnicity, sex,
gender identity, sexual orientation, religion, or disability [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

public defender | a court-appointed attorney, compensated by governmental funds, who represents clients charged with criminal offenses and who can't afford their own
defense [Justia Legal Dictionary]

public policy | in the legal context, the doctrine that the application of codified or common law should promote common societal and community values that protect the
public’s welfare, safety, and morals (i.e., the law or its application should result in outcomes that benefit society, not harm it) [Wex Legal Encyclopedia by Cornell Law
School Legal Information Institute; Farshad Ghodoosi, The Concept of Public Policy in Law: Revisiting the Role of the Public Policy Doctrine in the Enforcement of
Private Legal Arrangements, 94 Neb. L. Rev. 685 (2015)]

puffery | exaggerations by a seller about the quality of its product that are reasonably expected of sellers and so vague and indefinite that the "the truth or falsity of which
cannot be precisely determined" (Loula v. Snap-On Tools Corp., 175 Wis. 2d 50, 54 (Ct. App. 1993); In re Better Living, Inc., 54 F.'T.C. 648, 653 (1957))

quasi-contract | a legal obligation imposed by law to prevent unjust enrichment to a party (also called a "a contract implied in law" or a "constructive contract"); if the
parties involved did not not form a true contract, a court may treat the circumstances as a contract to prevent an injustice [Wex Legal Encyclopedia by

]
rational basis | see "rational basis test

rational basis test | a judicial review approach used to assess the constitutionality of a law that (generally) does not involve a fundamental right, suspect class, or quasi-
suspect class; if this test applies, the law is presumptively constitutional, and the party challenging the law has the burden to demonstrate that the law is unconstitutional

o the law will be deemed constitutional if it (1) involves a legitimate government interest and (2) is rationally related to furthering
the interest

[Wex Legal Encyclopedia by Cornell Law School Legal Information Institute; Justia Legal Dictionary]

real property | and, buildings, and other structures permanently attached to the land, including things growing on the land, things below the land (such as mineral
deposits), and legal rights associated with the property. Unlike personal property, real property is intended to be immovable (i.e., although a house feasibly might be
movable from one location to another, moving it was not the intent of building it on the land in the first place)

[Wex Legal Encyclopedia by 1

respondent | the party against whom a petition is filed (i.e., the party opposing the petitioner/appellant), especially one for the purposes of appeal [Wex Legal
Encyclopedia by 1

ripe | a particular case is ripe—i.e., ripe for adjudication—when (a) the facts surrounding the dispute make it ready for a judicial decision and (b) waiting for further facts
to develop would not change the nature of the legal issues and would not pose a hardship on the parties [Overview of Ripeness Doctrine, Constitution Annotated by
Congressional Research Service]

rule of law | the principle under which everyone is bound by laws that are (1) established by the government, (2) equally enforced, (3) adjudicated independently, and (4)
consistent with one's rights and the principles underlying those rights [Overview - Rule of Law by the Administrative Office of the United States Courts]

selective incorporation | a doctrine through which parts of the Bill of Rights are deemed applicable to the states through the Due Process Clause of the Fourteenth
Amendment (i.e., incorporated into the Fourteenth Amendment) [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

standing | the legal capacity of a plaintiff to bring a lawsuit that a court can adjudicate (a sufficient connection to and from a law or defendant's actions) [Wex Legal
Encyclopedia by 1

statute of frauds | a statute requiring certain contracts to be in writing and signed by the contracting parties for the contract to be enforceable (e.g., sales of real
property, contracts that cannot be completed within one year of making the agreement, sales of goods for $500 or more, and certain marital contracts.) [Restatement of the
Law (2d), Contracts by the American Law Institute; Wis. Stat. § 402.201]

statute of limitations | in the civil context, a time frame set by law during which a person who has experienced an injury or harm can take legal action; in a criminal
context, a time frame within which a criminal offense can be prosecuted after the crime's commission [Justia Legal Dictionary]

strict liability | in the criminal context, legal responsibility for certain prohibited actions without needing to prove intent or other mental state; in the civil context, legal
responsibility for certain legal violations or harms caused by inherently hazardous materials or activities or defective (abnormally dangerous products) without needing to
prove intent or negligence

strict scrutiny | see "strict scrutiny test" [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute; Justia Legal Dictionary]
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strict scrutiny test | a judicial review approach used to assess the constitutionality of a government action or law that burdens a fundamental right or involves a suspect
class of one or more individuals; if this test applies, the government action is presumptively unconstitutional, and the government has the burden to demonstrate that the
action or law was constitutional

o the action or law will be deemed constitutional only if (1) it is necessary to achieve a compelling government interest, (2) it is
narrowly tailored to further the interest, and (3) it is the least restrictive means of furthering the interest

[Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

subject matter jurisdiction | the power of a court to adjudicate a particular type of matter and provide the remedy demanded. [Wex Legal Encyclopedia by
1

substantive | a classification of law relating to statutes, administrative agency regulations, ordinances, and agency policies that govern a party's rights and obligations
(e.g., a statute that prohibits homicide or defines self-defense) [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

substantive due process | the constitutional requirement that the content of federal and state laws (i.e., the prohibitions and requirements of the laws) must protect the
people from government interference with their fundamental rights [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

suspect class | a class of individuals who have been historically subject to discrimination (protected by the Fourteenth Amendment's Equal Protection Clause); in
employment law, such a class is called a "protected class" [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

tort | an act or omission that gives rise to injury or harm and amounts to a civil wrong for which a court may impose liability [Wex Legal Encyclopedia by

]

unconscionable | when the terms of a contract are so unfairly one-sided that it shocks an average person, often because one party exploited the other's vulnerability or
ignorance [Justia Legal Dictionary]

undue influence | an improper sway over someone who may be vulnerable due to illness or emotions, often exploited by a person they depend on, to make financial
choices
[Justia Legal Dictionary]

unilateral mistake | in contract law, a situation that occurs when one person involved in a contract forms a false understanding or impression of facts related to the
contract [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

United States Attorney | otherwise referred to as a U.S. Attorney or federal prosecutor, an attorney who represents the federal government in the prosecution of
criminal case [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

United States District Court | trial court in the federal court system [Wex Legal Encyclopedia by Cornell Law School Legal Information Institute]

void for vagueness | when a law is unconstitutional because it is so unclear or ambiguous that a typical person cannot determine what it means or how to apply it
[Justia Legal Dictionary]
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